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.

Two seemingly draightforward secured |oan transactions have given rise to
claims of lender fraud, wrongful conversion of collateral, unjust enrichment, and
breach of contract afterthelender, EquitiesFirst Holdings,LLC (“EFH”), sold shares
of stock pledged as loan collateral allegedy without the authorization of the
borrower, Grupo Empresarial Seser, S A. DeC.V., (“Empresaria”), or the pledgor,
Teresa Serrano Segovia (“Mrs. Segovia’). At its core, this dispute presents a
fundamental disagreement as to the nature of the transactions at issue. Empresarial
and Mrs. Segoviaview the transactions as standard secured |oans pursuant to which
the pledged stock was to be preserved as security by the lender to ensure that the
borrower met its obligation to repay the loans. EFH, on the other hand, views the
transactionsasonesinwhichit preserved theright to hedgeitsrisk (reflectedin lower
interest rates and favorable repayment terms) by making full use of the pledged
collateral asit saw fit during the term of theloan. Thereisno dispute that EFH sold
the stock shortly after the transactions closed and in the absence of any default by the
borrower. Whether vel non the sale of stock was authorized by the governing loan
documentsis the central issue of the case.

The parties have filed cross motions for summary judgement. Pursuant to

Superior Court Civil Rule 56(h), when parties file cross motions for summary



judgment and have not argued tha issues of material fact exist, the Court treats such
motions as a stipulati on of facts upon which afinal decision may be rendered.

For the reasons that follow, the Court has determined tha the clear and
unambiguous terms of the operative contracts reflect secured loan transactions
pursuant to which EFH was to preserve the pledged collateral until the borrower
either defaulted or repaid theloans. By selling the stock beforeit had authority to do
so, and then failing to apply the proceeds to the loan balances, EFH breached its
contracts with both Empresarial and Mrs. Segovia and wrongfully converted Mrs.
Segovia's stock. Accordingly, Plaintiffs motion for summary judgment must be
GRANTED and EFH’ smotionfor summary judgment must be DENI ED asto counts
| (breach of contract) and |1 (conversion) of the complaint. Because avalid contract
exists between Plaintiffs and EFH, Plantiffs may not recover for unjust enrichment.
They also cannot prevail ontheir fraud claim because the undisputed facts of record
do not demonstrateaknowingly false representation, concealment of factsintheface
of a duty to speak, or reliance by the Plaintiffs. Nor does the evidence justify an
award of puni tivedamages. Accordingly, EFH’ smotionfor summary judgment must
be GRANTED and Plaintiffs' motion for summary judgment must be DENIED as
to counts 11 (fraud), IV (unjust enrichment), and V (punitive damages) of the

complaint.



A. TheParties

Plaintiff, Empresarid, is a Mexican corporation engaged in the manufacture
and sale of automobile steering wheels.! Formed in 1991, the company isowned by
siblings in the Segovia family: Maria (who serves as its president), Gabriella,
Orlando, Romualdo, Julio and Javier Segovia.® Plaintiff, Teresa Serrano Segovia, is
the mother of the six sibling-owners of Empresarial.> Mrs. Segovia pledged shares
of stock she owned in Grupo TMM S.A.deC.V. (“TMM") as collateral for the loan
transactionsbetween Empresarial and EFH that are atissuein thislitigation.” TMM
(not a party to thislitigation) is the largest transportation and logistics company in
Mexico. Itsstock istraded onthe New Y ork Stock Exchange.®> Javier Segovia, one
of the owners of Empresarial, is also the president of TMM.® Aside from this

commonality, Empresarial and TMM are separate, unaffiliated companies that

! Transaction | dentificationNumber (“Trans.1.D. No.”) 16719220, Pis.’ Resp. to Def.’ sMot.
for Summ. J., Ex. B at 4.

21d. at 1.

31d.

* Trans. I.D. No. 16317953, Stipulation Regarding Teresa Serrano Segovia, at 1.
®Trans. I.D. No. 16719220, Pis.’ Resp. to Def.’s Mot. for Summ. J., Ex. B at 4.
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maintain separate operations.’

Defendant, EFH, is alending company that specidizesin extending loans to
individuals and companies that possess valuable gock holdings but face short or
medium term cash flow problems? EFH made two loans to Empresarial in 2006.
Both loan transacti ons are at issue here.

B. TheJanuary Loan

On January 26, 2006, Empresarial borrowed $6,376,270.27 from EFH at an
interest rate of 3.5%’ to be repai d over a 24 month term.*® As security for the loan,
Empresarial offered 1,808,871 shares of TMM stock pledged by Mrs. Segovia
pursuant to a separate agreement with EFH.™* The parties agreed on a strike price of
$4.70 for the TMM stock.” At this strike price, the value of the pledged stock was
$8,501,693.70($2,125,423.43 greater than the valueof theloan).** A loan agreement

and nonrecourse promissory note, signed by EFH and Empresarial, and a pledge

Id.

8Trans. 1.D. No. 16719220, PIs.” Resp. to Def.’s Mot. for Summ. J., Ex. A at 39.
*Trans. 1.D. No. 12364417, PIs.’ Complaint, Ex. B.

9See Trans. 1.D. No. 12364417, Ex. C, Loan Agreement at § 2.3.

“Trans. 1.D. No. 12364417, Pls.’ Complaint, Ex. B.

“1d.

Bd.



agreementandirrevocableproxy, signed by EFHand Mrs. Segovia, memorialized the
terms of this transaction.** All of these documents were drafted by EFH or its
attorneys.*®

C. TheFebruary Loan

On February 24, 2006, Empresarial borrowed an additional $3,384,000 from
EFH at an interest rate of 3.5%' to berepaid over a 24 monthterm.'” Thisloan was
secured by 960,000 shares of Mrs. Segovia’'s TMM stock.”® The strike price was
again set at $4.70 per share, valuing the collateral at $4,512,000 ($1,128,000 greater
than thevalue of theloan).”™ Once again, thistransactionwas memorializedinaloan
agreement and nonrecourse promissory note signed by Empresarial and EFH, and a

pledge agreement and irrevocable proxy signed by Mrs. Segovia and EFH.?° And,

“1d. at Ex. A.

> Trans. I.D. No. 16719220, Pis.’ Resp. to Def.’s Mot. for Summ. J., Ex. A at 73-74.
*Trans. 1.D. No. 12364417, Pls.” Complaint, Ex. D.

"See Trans. |.D. No. 12364417, Ex. C, Loan Agreement at § 2.3.

¥Trans. 1.D. No. 12364417, PIs.’ Complaint, Ex. D.

¥d.

“Trans. |.D. No. 12364417, PIs.’ Complaint, Ex. C.
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once again, the loan documents were drafted by EFH or its attorneys.**

D. The Saleof Pledged Stock

Withinweeks of theclosing of the February loan, during February and March
of 2006, EFH sold approximately 98% of the TMM stock pledged by Mrs. Segovia
on the open market* It appears that EFH sold the remaining 2% in various
transactions through the spring and summer of 2006.* EFH did not notify Mrs.
Segoviaor Empresarial of itsintention to sell the pledged stock, nor did it provide
notice of the sale after-the-fact.** At thetime of the sale, the value of the TMM stock
was 25% higher than the combined value of the loans EFH had extended to
Empresarid, yielding a profit to EFH in excess of $3,000,000.> EFH used the

proceeds of the sale for its own business purposes; it did not apply any of the

2 Trans. 1.D. No. 16719220, PIs.” Resp. to Def.’s Mot. for Summ. J., Ex. A at 73-74. The
Court notesthat therelevant terms of theloan agreements and pledge agreementsfor theJanuary and
February loans are identical. For the remander of this opinion, therefore, “loan documents’ will
refer to all documents signed to effectuate both loans; “1oan agreements’ will indicate theindividual
loan agreements signed by EFH and Empresarial on January 26, 2006 and February 24, 2006;
“pledge agreements” will refer to theindividual pledge agreementssignedby EFH and Mrs. Segovia
on January 26, 2006 and February 24, 2006; and “pledged stock” will refer to the TMM stock
securing both [oans.

?Trans. |.D. No. 16719220, Pis.’ Resp. to Def.’s Mot. for Summ. J., Ex. A at 95. At oral
argument, EFH’ s counsel asserted that “many months’ went by before EFH liquidated the TMM
shares. The record, however, says otherwise. Trans. |.D. No. 18631069, Hr’g. Tr., at 80-81.

ZTrans. 1.D. No. 12364417, Pls.” Complaint, Ex. F.
#Trans. 1.D. No. 16342675, Pls.’ Br. in Supp. of Their Mot. for Summ. J., at 9.
®Trans. 1.D. No. 16719220, Ex. A, PIs.” Resp. to Def.’s Mot. for Summ. J., at 96-98.
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proceeds of the sale to the outstanding loan balances or towards interest due on the
loans.*® Not knowing that a sale of collateral had occurred, Empresarial made two
interest payments onthe full amount of the outstanding loans, one in June, 2006, in
the amount of $85,402.36, and one in Augus, 2006, in the amount of $55,792.36.

On August 9, 2006, EFH sent a letter to Mrs. Segovia informing her that
Empresarial wasindefault of theloan agreement becausethevalueof her TMM stock
had dropped to less than 80% of the value of the loans.® The letter stated that Mrs.
Segoviamust tender additional cash or stock to EFH in order to cure the default or
“the underlying collaeral [would] be confiscated.”® EFH sent asubsequent letter to
Mrs. Segovia on August 25, 2006, informing her that her TMM stock had been
confiscated because she had failed to take any curative action*® Neither of these
letters informed Mrs. Segovia that almost all of her pledged stock had been sold

months ago.*

“Trans. 1.D. No. 16342337, Def.’s Mem. of Law in Supp. of Its Mot. for Summ. J., at 19.
“Trans.1.D. 16342675, Ex. M, Aff. of Suzanne Hill in Supp. of PIs’ Mot. for Summ. J.
“Trans. 1.D. No. 12364417, Pls.” Complaint, Ex. E.

#|d.

1d. at Ex. F.

¥d. at Ex. Eand F.



On September 14, 2006, Plaintiffs filed a complaint in this Court alleging
breach of contract, conversion, unjust enrichment and fraud. The complaint seeks
compensatory and punitive damages.** EFH answeredby denying theallegationsand
raising several affirmative defenses. The parties filed cross motions for summary
judgment on September 17, 2007. A hearing was held on the cross motions on
November 30, 2007. Supplemental briefing followed. By letter dated April 3, 2008,
the Court advised the partiesthat it would render afinal decision based ontherecord
submitted with the cross motions for summary judgment and that trial would not be
necessary.*

1.

As stated, Plaintiffs seek relief on four claims: (1) breach of contract; (2)
conversion; (3) fraud; and (4) unjust enrichment.3* In addition to adeclaration from
the Court that Plaintiffsareexcused fromfurther performance because EFH breached
various provisions of the loan documents, Plaintiffs seek damages in the amount of
profit realized by EFH in connection with the sale of the collateral, the amount of

interest paid on theloans after the sale of the pledged collateral, all feesand expenses

Trans. 1.D. No. 12364417, Pls.” Complaint at 11-12.
%Trans. 1.D. No. 19254542, Ltr. To Counsel.
*Trans. |.D. No. 12364417, Pls.” Complaint at 8-11.
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resulting from thetransaction, conversiondamagesandinterest.® Plaintiffsal so seek
attorney’ sfeesand punitivedamagesfor EFH’ salleged“ willful and wantondisregard
for therights of Plaintiffs.”*® EFH deniesliability under all theories. The Court will
summarize the contentions of the parties seriatim.*

A. Breach of Contract

Plaintiffs’ primary contention is that the explicit language of the loan
documents did not confer upon EFH any additional rights in the pledged collateral
than atraditional secured lender would have received, and certainly did not convey
aright to sell the collateral beforethe occurrenceof acontractually agreed upon event
of default.®® In support of their aagument, Plantiffs ook primarily to Section 15 of
the pledge agreement in which EFH disclaimsall dutieswith respect to the collateral

it has taken as security except the duty to maintain “safe custody” of the pledged

*|d. at 11-12.
*®1d. at 12.

$"The cross motions for summary judgment yielded eight briefs and a voluminous factual
record. Oral argument on the cross motionslasted nearly three hours. Throughout this process, the
contentions of the parties evolved in order to meet the new theories or defenses offered by the
opponent. In many instances arguments were raised and then abandoned in apparent recognition
that the opponent had delivered awinning shot. The Court will not attempt to recreate the seemingy
endless(but necessary) volley here, althoughit certainly followed theping pong match asit unfolded
inthecomprehensivebriefing. Therecitation of the contentionsin thisopinion capturestheessential
aspects of the controversy in order to frame the issues for disposition.

*®Trans. 1.D. No. 16342675, Pls.’ Br. in Supp. of Their Mot. for Summ. J., at 20.
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stock. Plaintiffs argue that this clear and unambiguous provision is consigent with
the duty imposed upon the lender by Delaware’s Uniform Commerda Code to
maintain safe custody of collateral during the term of the loan.*®* According to
Plaintiffs, EFH breached this express statutory and contractual duty whenit sold the
collateral without their consent shortly after the loan transactions closed.”
Plaintiffs contend that other clear and unambiguous provisions of the loan
documents make senseonly when read against the backdrop of EFH' sduty safely to
preserve the pledged collateral. They point to several provisions of the loan
documents that are consistent with their characterization of the transaction as a
secured loan transaction, with the attendant duty of the lender to maintain “safe
custody” of the collateral, and areinconsistent with EFH’ sargument that it acquired
ownership rights in the pledged collateral. These provisions include: (i) several
provisions that characterize EFH’s interest in the pledged stock as a “security
interest” and the absence of any provision that even remotely suggestsan*®ownership
(or absolute) interest;” (ii) provisionsthat characterize Mrs. Segoviaas a“ pledgor”
(as opposed to “grantor” or “seller”); (iii) provisionsthat recognize Mrs. Segovia's

right to vote her shares during the term of the loan; and (iv) provisions that allow

*Trans. 1.D. No. 12364417, Pls.” Complaint at 8 (citing 6 Del. C. § 9-207(a)).
“Ord.

10



EFH to “take whole possession” of the pledged stock, but only in the event of a
default. If the Court determinesthat EFH breached the loan agreementsby selling the
pledged stock without authorization, then Plaintiffs seek compensatory damages and
a declaration that both Plaintiffs are excused from further performance of their
contractua commitments to EFH.*

EFH challenges, as apredicate mater, whether Mrs. Segoviaand Empresarial
have standing to proceed in this action.”* EFH contends that Empresarial had no
rights to or interest in the TMM stock that Mrs. Segovia pledged to secure the loan
and, therefore, Empresarial may not pursue a claim that EFH breached the pledge
agreement.” With respect to Mrs. Segovia, EFH recognizes her ownership interest
in the TMM shares and her signature on the pledge agreement, but argues that
because Mrs. Segoviadenied having any persond knowledge regarding the contents
of theloan documentsor representations made by EFH about thel oan documents, she

IS not entitled to proceed in an action based upon alleged breaches of contracts

“Trans. 1.D. No. 16342675, PIs.” Br. in Supp. of Their Mot. for Summ. J., at 29.
“?Trans. |.D. No. 16342337, Def.’s Mem. of Law in Supp. of Its Mot. for Summ. J., at 9.
“d. at 10.
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relating to atransaction she knows nothing about.** EFH argues that the Court need
not reach the merits of the controversy; the case should be decided on the standing
issue alone.”

In responseto Plaintiffs' breach of contract claim, EFH deniesthat its actions
werein violation of theterms of the loan documents. According toEFH, the specific
language of the documents authorized EFH both to sell the collateral and to retainthe
proceeds.* Central to EFH’sargument is Section 2 of the pledge agreement inwhich
Mrs. Segovia“grantsto [EFH] asecurity interes in and all right, title and interest in
and to [the pledged stock].”*” EFH arguesthat this section, and particularly the grant
of “all right, title and interest in [the pledged stock],” constituted “an absolute and
complete assignment of property interests’ that divested Mrs. Segovia of all of her
interest in the pledged stock.*®

Accordingto EFH, the phrase“all right, titleandinterest” isacontractual term
of art that has been construed by Delavare courts and courts of other jurisdictionsto

mean the conveyanceof absolute rightsto the property in question. EFH arguesthat

“d.
“d.
6] d.
d. at 12.
81 d.

12



its construction of Section 2 of the pledge agreement is consistent with the generally
accepted meaning of the provision’s operative terms.

Like Plaintiffs, EFH refers to several other provisions of the loan documents
that it contends either directly support its characterization of the transaction, and
particularly its construction of Section 2 of the pledge agreement, or would be
rendered superfluous if the Court accepted Plantiffs charecterization. These
provisions include: (i) a provision that recognizes EFH’s right to use the pledged
stock “as collateral in hedging transactions;” (ii) a provision that allows EFH to
“alter[] or reviseg][] theowner of record of the beneficial interest;” (iii) aprovision that
allows EFH to “take control of any proceeds’ of the pledged stock; (iv) arelated
provision in which EFH disdaims any duty to Mrs. Segoviato preserve any income
derived from the pledged stock; and (v) default provisionsthat allow EFH to seizethe
stock in the event of a default but do not expressly prohibit EFH from selling the
stock during the term of the loan to hedge therisks it incurred by offering aloan at
afavorable (below market) rate with favorable terms.

With respect to the Delaware UCC, EFH acknowledges that it governs the
transaction sub judice, and that it imposes certan responsibilities uponthe lender to
maintain safe custody of collateral. It agues, however, that the parties may, by

agreement, define the scope of the lender’ s obligation and the manner in which the

13



obligationis satisfied. According to EFH, thisis precisely what the parties did here
by allowing the pledged stock to be utilized by EFH asit saw fit during the term of
theloan so long as it returned the stock to Mrs. Segovia after Empresarial complied
with its obligations under the loan agreements.*

Evenif the Court findsthat abreach occurred, EFH arguesthat neither plaintiff
has suffered compensable damages. EFH contends that because Mrs. Segovia
forfeited al of her interest in thecollateral and theincome derived fromit by signing
the pledge agreements, she cannot seek damages for aviolation of rights tha she
voluntarily surrendered.® Damages must be determined, EFH insists, by examining
whether the sale of the pledged stock deprived Plaintiffs of the benefit of their
bargain, asthat bargain was understood by thepartiesat thetimethey enteredintothe
loan documents at issue.>* According to EFH’ sinterpretation of the loan documents
Mrs. Segoviawas not entitled to receive any of theincome generated by the pledged
stock for the duration of the loan, so the premature sale of the stock caused Mrs

Segovia no harm.>* Further, Empresarial had no rights or ownership interest that

“Trans. 1.D. No. 16342675, PIs.” Br. in Supp. of Their Mot. for Summ. J., at 18.
*1d. at 19.
d. at 21.
|d. at 22.
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could have been impaired by EFH’ s sale of the stock.*

EFH also argues that the Court must take a practical view of breach damages
here. EFH observesthat the value of the pledged TMM stock eventually declined to
avaluethat triggered the default provisions of the loan agreement. At thetime EFH
declared a default, the value of the pledged stock was $2.3 million shy of satisfying
the outstanding loan. Thus, Mrs. Segovia would have received nothing had EFH
waited to sell the stock upon an event of default.> In EFH’s view, an expectancy
theory of recovery would yield no damages because the value of the stock had
dropped below the loan value by the time the sale of the stock was discovered.>

B. Conversion

Plaintiffs argue that the pledged stock was and remained Mrs. Segovia's
personal property throughout the term of the loan and that EFH exercised wrongful
dominionand control over the TMM stock by selling it without her authority.*® This
unauthorized sale injured Mrs. Segovia, Plaintiffs argue, thereby entitling her to

recover the highest market value of the stock between thetime of conversion and a

3d. at 22.

>d. at 22-23.

*Trans. |.D. No. 17822484, Def.’s Supplemental Br., at 8.

*Trans. I.D. No. 16342675, Pls.’ Br. in Supp. of Their Mot. for Summ. J., at 24-25.
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reasonabl e time thereafter.”’

EFH challenges Plaintiffs’ ability tobring aconversion claim, or any claimin
tort, because the factual bases of their claim rests in the language of the contracts.
In order to succeed in tort when a valid contract existed between the parties, EFH
argues that Plaintiffs must establish an independent legal duty over and above the
contractual duty imposed by theloan documents> EFH asserts tha Plaintiffs have
failed to carry that burden because their entire conversion daim is predicaed upon
terms of the contracts they claim EFH has breached®® Without more, EFH argues,
Plaintiffs’ damages, if any, are limited to those based in contract.®

C. Fraud

Plaintiffs claim that EFH represented in the loan documents that it would
maintain safe custody of the TMM stock for the term of theloan and would not sell
the stock unless one of the contractually agreed upon events of default occurred.®?

Plaintiffs do not point to any extra-contractual affirmative misrepresentations by

>Trans. 1.D. No. 16718800, Def.’s Mem. in Resp. to PIs.” Mot. for Summ. J., at 25.
*Trans. |1.D. No. 17822484, Def.’s Supplemental Br., at 9.

.

%|d.

®ld.

®Trans. 1.D. No. 16342675, Pls.’ Br. in Supp. of Their Mot. for Summ. J., at 27.
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EFH, but base their complaint on the fact that EFH never mentioned itsintention to
sell thecollateral ** Plaintiffslook no further than theloan documentsfor affirmative
misrepresentations made by EFH.** According to Plaintiffs, EFH’s own president
acknowledged that EFH’ s contracts deliberately do not inform EFH customers that
EFH intendsto sell the collaterd during the termof the loan and use theproceedsfor
its own benefit. According to Plaintiffs, this testimony reflects EFH’ s knowledge of
the illusory nature of its contractual commitments.®® Plaintiffs contend that they
relied upon the false (fraudulent) representations made in the loan documents and
would never have agreed to the transaction had they known EFH would sdl the
pledged stock whenever it felt like doing so.%

EFH countersthat Plaintiffsmay not recover ontheir fraud claim because EFH
clearly communicated to Plaintiffs both its right and intent to sell the pledged
collatera in the clear and unambiguous terms of the loan documents.®” In addition
to the loan documents themselves, EFH points to its marketing materials to refute

Plaintiffs' claim of fraud. According to EFH, it explicitly stated in its marketing

®Trans. 1.D. No. 16889564, PIs.’ Reply Br., at 15.

*d.

®Trans. |.D. No. 16342675, Pls.’ Br. in Supp. of Their Mot. for Summ. J., at 27.
d.

®Trans. 1.D. No. 16718800, Def.’s Mem. in Resp. to PIs.” Mot. for Summ. J., at 6.
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materials tha the primary risk of stock loansis that the lender would not be able to
return the pledged stock after the loan was repaid.®® EFH argues that the only
plausible reading of the “risk” referred to in themarketing materialsis that a sale of
pledged stock for hedging purposes might occur during the loan term, and the stock
may not be available to return to the borrower/pledgor upon repayment of the loan.®
This warning, EFH alleges, gave notice to Plaintiffs of the possibility that Mrs.
Segovia’'s stock could be sold during the term of the loan.”

Additionally, EFH challenges Plantiffs’ fraud daims on the same grounds it
challengesthe conversionclaim.” EFH arguesthat Plaintiffshavefaled to establish
an independent legal duty aside from the contractua duty that arose when the
documentswere signed.” Further, EFH contends that a plaintiff may not recover for
fraud on a breach of contract claim simply by alleging that the defendant never

intended to perform the contract.”® For these reasons, EFH argues, Paintiffs’ claim

®Trans. 1.D. No. 16342337, Def.’s Mem. of Law in Supp. of Its Mot. for Summ. J., at 17.
ld.

1d.

“Trans. 1.D. No. 17822484, Def.’s Supplemental Br., at 8-9.

“1d.

“1d.
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for fraud must fail.™

D.  Unjust Enrichment

Paintiffsclaim that EFH’ sunauthorized sale of the TMM stock and retention
of the proceeds caused them harm and, therefore, they are entitled to the proceeds of
EFH’s unjust enrichment.” EFH countersthat Plaintiffs may not proceed on aclaim
of unjust enrichment because valid and enforceable contracts between the parties
define their rights and remedies.”® Because Plaintiffs have not challenged the
enforceability of the loan documents, Plaintiffs are precluded from recovering on a

theory of unjugt enrichment.”

A. Standard of Review
Superior Court Civil Rule 56(h) states that when parties have filed cross
motions for summary judgment and have agreed that no genuine issues of material

fact exist, “the Court shall deem the motionsto be the equivalent of a stipulation for

“1d.
Trans. 1.D. No. 12364417, Pls.” Complaint at 10-11.

"®Trans. 1.D. No. 16342337, Def.’s Mem. of Law in Supp. of Its Mot. for Summ. J., at 20.
d.
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decision onthe meritsbased on the record submitted with themotions.” *® Under such
circumstances, a final decision on the merits is encouraged even when the parties
dispute the import of the undisputed record, particularly when the parties have
requested abench trial.” “Conflict concerning the ultimate and decisive conclusion
to bedrawn from undisputed facts does not prevent rendition of asummary judgment,
when that conclusi on is one to be drawn by the court.”

The parties do not contest thefacts giving riseto thislitigation.® They entered
into binding contractsthat governed their rightsand remedies. EFH sold the pledged
collateral believing it had the right to do so. Plaintiffs challenge whether that right
was conveyed inthe loan documents - alegal controversy arising from settled facts.

The caseisripefor final disposition of all claims.

®Super. Ct. Civ. R. 56(h). Seealso Scottsdalelns. Co. v. Lankford, 2007 Del. Super. LEXIS
338, *11 (“Upon cross motions for summary judgment, thisCourt will grant summary judgment to
one of the moving parties.”).

10A CharlesWright, Arthur R. Miller & Mary Kay Kane, Federal Practiceand Procedure
Civil 3d. § 2720.

®Fox v. Johnson & Wimsatt, Inc., 127 F.2d 729, 737 (D.C. Cir. 1942).

8Trans. 1.D. No. 16342675, PIs.” Br. in Supp. of Their Mot. for Summ. J., at 13, Trans. |.D.
No. 16719220, Pls.” Resp. to Def.’sMot. for Summ. J., at 10, Trans.|.D. No. 1688%64, PIs.” Reply
Br., at 14. Trans. I.D. No. 16342337, Def.’sMem. of Law in Supp. of Its Mot. for Summ. J., Def.’s
Mem. of Law in Supp. of Its Mot. for Summ. J,, at 5, Trans. |.D. No. 16886261 at 5.
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B. Standing

Plaintiffs allege that EFH breached the pledge agreement in a manner that
deprived Mrs. Segoviaof her ownershipinterest inthe pledged stock. Although EFH
contendsthat Mrs. Segovia' slack of familiarity with the specifics of her contractual
arrangement with EFH somehow deprives her of aright to enforce the terms of the
pledge agreement, it has cited no authority for this novel proposition and the Court
hasfound none. She may enforce her rights under the pledge agreement, just as EFH
could enforce its rights had it contended that Mrs. Empresarial failed to perform
under the contracts.

For its part, Empresarial paidfeesand madetwo substantial interest payments
on an outstanding loan that it alleges should have been satisfied (or, & least, reduced)
by the proceeds from the sale of the pledged stock. If supported by the record,
Empresaria’s allegations amount to a breach of the loan agreement. To the extent a
material breach of the loan agreement has occurred, Empresarial also hasaright to
declaratory relief that would excuse it from future performance of the contracts.

Plaintiffs also are entitled to proceed in this action under the rules of civil
procedure of thisCourt. Rule 17(a) statesthat “a party with whom or in whose name

acontract has been made for the benefit of another” isareal party ininterest and may
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sue in that person’s own name.® According to this rue, Empresaia and Mrs.
Segoviaarereal partiesin interest who may seek redress against EFH because each
party signed, and was bound by, a written contract with EFH.

C. Breach of Contract

To prevail on abreach of contract claim, “the plaintiff must demonstrate: first,
the existence of a contract, whether express or implied; second, the breach of an
obligationimposed by that contract; and third, theresultant damageto the plaintiff.” 8
In this case, the first element is not in controversy - all parties agree that the loan
agreementsand pledge agreements are valid, enforceable contracts. The second and
third elements, however, are contested - Plaintiffs both dlege that various breaches
of the agreements have caused them damages. EFH maintains that it has complied
with all aspects of theloan documents and, evenif it has not, Plaintiffs have suffered
no compensableinjury from any breach that may have occurred. As noted above, to
resolvethe breach claim, the Court first must determine what theloan documentssay
and what they mean. Did the parties enter into atypical secured loan transaction, as
Plaintiffs allege, or did they enter into a transaction that granted more rights to the

secured lender, as EFH alleges? The resolution of this fundamental contract

#Del. Super. Ct. Civ. R. 17(a).
BVLIW Technology, LLC v. Hewlett-Packard Co., 840 A.2d 606, 612 (Del. 2003).
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interpretation issue will inform the disposition of the breach of contract claims.
1. The ApplicableRules of Contract Construction

Before the Court launches its analysis of the breach of contract claims, it is
appropriatefirst toidentify certain legal principlesand predicatefactual findingsthat
will guidethe analysisof the breach claims. They will be stated in general termshere
and reiterated, when necessary, in the discussion of the specific contentions of the
parties.

The construction of awritten instrument is amatter of law for the Court.** As
stated, both parties have agreed that the contrads at issue are not ambiguous. Not
surprisingly, however, both parties have offered extrinsic evidence asfurther support
for their competing interpretations of the contract terms just in case the Court finds
ambiguity. Accordingly, the Court must first determine if the contracts are
ambiguous before endeavoring to construe their terms

a. The Parol Evidence Rule

Theparol evidencerulerequiresthat “[w]hen two partieshave made acontract
and have expressed it in awriting to which they have both assnted as the complete
and accurate integraion of that contract, evidence, whether parol or otherwise, of

antecedent understandings and negatiations will not be admitted for the purpose of

#See Hudson v. Sate Farm Mut. Ins. Co., 569 A.2d 1168, 1170 (Del. 1990).
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varyingor contradicting thewriting.”® Thus, the court must first determine whether
the contract clearly and accurately reflects the agreement of the parties® A contract
is not rendered ambiguous simply because the parties disagree as to the meaning of
its terms®”  Ambiguity does arise, however, when the contract provisions in
controversy “are reasonably or fairly susceptible of different interpretations or may
have two or more different meanings.”® If, after careful consideration, the court
determines that the contract is an accurate reflection of the parties’ agreement, the
interpretationislimited to thefour cornersof the contract.® “Thetruetestisnot what
the parties to the contract intended it to mean, but what a reasonable person in the
position of the parties would have thought it meant.” ®°

After carefully reviewing each of theloan documents, the Court concurs with
the parties - the contracts are not ambiguous. As explained below, when considered

fromthe perspective of a“reasonable person’s’ interpretation of theterms, guided by

826 CorBIN ON CONTRACTS § 573 (1960).

| nterim Healthcare, Inc. v. Spherion Corporation, 884 A.2d 513, 546 (Del. Super. Ct.
2005)(citations omitted), aff’ d, 886 A.2d 1278 (Del. 2005)(table).

¥1d. at 547.

% d. (citing Rhone-Poulenc Basic Chem. Co. v. American Motorists, Ins. Co., 616 A.2d 1192,
1196 (Del. 1992)).

#1d.

®_orillard Tobacco Co. v. American Legacy Found., 903 A.2d 728, 740 (Del . 2006)(citations
omitted).
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settled principles of contract construction, the loan documents dearly define the
rights, obligations and remedies of the parties. Accordingly, the Court will not
consider the extrinsic evidencethat has been offered. When construing thecontracts,
the review will belimited to the “four corners’ of the documents.®
b.  “Four Corners’ Rulesof Contract Construction

Oncethe Court has determined tha the operative contracts are not ambiguous,
the Court must, as a matter of law, “determing]] the legal operation of the contract -
its effect upon the rights and duties of the parties.”* The rights and obligations
imposed by the loan documents are those that a “reasonably intdligent person
acquainted with all operative usages and knowing all the circumstances prior to and
contemporaneouswith the makingof theinstrument, other than oral statementsbythe
parties” would ascribe to the contract.”® Settled rules of contract construction will

lead the Court to the loan documents’ true and i ntended meaning.

**For this reason, the Court must grant the Plaintiffs' motionin liminein which they seek an
order striking the testimony of EFH' s expert, Joseph R. Mason. Dr. Mason purportsto explain the
meaning and purpose of the various loan documents and, consequently, his opinions must be
regarded as inadmissible parol evidence. A separate order will be entered granting the motion.

%224 CorBIN ON CONTRACTS § 24.3 (1998).
%I nterim Healthcare, Inc., 884 A.2d at 546.
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Primarily, the Court must view the contracts as awhole and interpret themin
amanner that gives “areasonable, lawful, and effectivemeaning to all the terms.”**
Thisispreferred over an interpretation which “leaves a part unreasonable, unlawful,
or of no effect.”® Inthisregard, Delawarecourtswill not allow “ sloppy grammaticd
arrangement of the clauses or mistakes in punctuation to vitiate the manifest intent
of the parties as gathered from the language of the contract.”® “Moreover, the
meaning which arises from a particular portion of an agreement cannot control the
meaning of the entireagreement wheresuchinferencerunscounter totheagreement’s
scheme or plan.”®" When terms are not defined, Delaware courts will not hesitate to
look to dictionaries for help in defining those terms.®®  Finally, the contract will be
construed contra proferentem - against the party who drafted the contract.*® The
rationalefor thisruleof interpretation rests in the assumption that the drafting party

is more likely to provide for his own protection in the language utilized.'® The

“RESTATEMENT (SECOND) OF CONTRACTSS § 203 (1981).
24 CorBIN ON CONTRACTS § 24.22 (1998)(citations omitted).

*|nterim Healthcare, Inc., 884 A.2d at 555 (internal quotations omitted)(citing 17A Awm.
Jur.2d Contracts 88 337, 365, 366 (2d ed. 2004)).

1d. at 556.

%|_orillard Tobacco Co., 903 A.2d at 738.

9924 CorBIN ON CONTRACTS § 24.27 (1998).

1001q, (citing RESTATEMENT (SECOND) OF CONTRACTS § 206 cmt. a. (1981)).
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author may also “leave meaning deliberately obscure, intending to decide at alater
date what meaning to assert.” %

Not only must contracts be construed as whole documents, but multiple
documents evidencing the same transaction must be construed together. When the
parties have executed separate documentson the same day covering the same period
of time and intend these documents to “ operate as two halves of the same business
transaction,” then the Court must treat them asone contract.’® Thisapproach remains
true even if the documents are “executed by asingleparty or by two or more parties,
and even when some of the documentsare executed by parties who have no part in
executing the others.”**

2. The Unambiguous Loan Documents Evince Secured L oan
Transactions, Nothing More and Nothing L ess

At Section 15 of the pledge agreement, EFH acknowledged its obligation to

maintain “safe custody” of the pledged stock over the life of theloans.** According

lOlI d

192F |, duPont de Nemours and Co., Inc. v. Shell Oil Co., 498 A.2d 1108, 1115 (Del. 1985).
See also 24 CoRBIN ON CONTRACTS § 24.21 (1998).

10324 CorBIN ON CONTRACTS § 24.21 (1998).

1%Section 15 provides: “Beyond the safe custody thereof, the Lender shall not have any duty
asto any Pledged Collateral in its possession or control or in the possession or control of any agent
or nominee of the Lender or any income thereon or as to the preservation of rights against prior
parties or any other rights pertaining thereto.”
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to Plaintiffs, thisacknowledgment clearly reflectsthe parties’ understanding that the
pledged stock was offered only as collateral for the loans, and confirms their
expectationthat EFH would preserve the collateral until either theloanswererepaid
or Empresarid defaulted on itsobligationsunder theloan agreements. Thelanguage
to which Plaintiffs refer is clear and unambiguous and reflects EFH’ s obligation to
maintai n “safe custody” of the pledged stock. The Court need not consider Section
15inisolation, however, becausethe balance of the provisions of theloan documents
support the conclusion that theloan documents gave EFH therights and obligations
of a secured lender, but nothing more.

At this point, the Court must pause for a moment to consider how EFH, the
scrivener of the loan documents, elected to describe its own interest in the pledged
stock. “[W]hen one party choosestheterms of acontract, heislikely to provide more
carefully for the protection of his own interests than for those of the other party.”*®
The document EFH titled “Pledge Agreement” governed the relationship between
Mrs. Segoviaand EFH regarding the pledged gock. Black’sLaw Dictionary defines
“pledge’ as“abailment or other deposit of personal property to acreditor as security

for a debt or obligation.”*® Black’s distinguishes a bailment situation from other

10524 CorBIN ON CONTRACTS 24.27 (1998)(citations omitted).
%8 Ack’s LAw DICTIONARY 1175 (7th ed. 1999).
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transactions, commenting that “[u]nlike asale or gift of personal property, a bailment
involves a change in possession but not in title.”*®” The plain meaning of the term
utilized by EFH to describe its transaction with Mrs. Segoviareflected that it would
receive less than ownership interest in the “pledged” collateral.

Additionally, thewords EFH used to describethe TMM stock, and itsinterest
in it, reflect an agreement that created nothing more than a security interest. EFH
referred to the TMM stock throughout the loan documentsas“ collateral.” ' Black’s
Law Dictionary defines “collateral” as “property that is pledged as security against
a debt; the property subject to a security interest.”'® The Delaware UCC defines
“collateral” as“ property subject to asecurity interest or agricultural lien.”**°® Theuse
of the words “ property subject to” in each definition contemplates circumstancesin
which title to the property remains vested in theowner. Moreover, EFH repeatedly
referred to its own interest i n the pledged stock as a“ security interest.” ** The UCC

defines a “security interest” as “an interest in personal property or fixtures which

197)d, at 137 (defining “bailment”).

1%Trans. 1.D. No. 12364417, Ex. C, Loan Agreement, at § 1.1, Ex. A, Pledge Agreement at
§ 2(a).

1B Ack’s LAW DICTIONARY 255 (7th ed. 1999).
1196 Del. C. § 9-102(12).

"Trans. |.D. No. 12364417, Ex. C, Loan Agreement at 88 7.1(i), Ex. A, Pledge Agreement
at 88 2, 5(b) and (c).
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secures payment or performance of an obligation.”

As drafter of the loan documents, EFH had the opportunity to create a
document that guaranteed therights and interestsit now maintainsit sought to create
in the pledged stock. When read in light of the assumption that the drafter of the
document sought to protect its own interests with the language utilized, andthe rule
of construction that directs the Court to consider the agreement’s* scheme or plan”
as evidenced by the entire document, the Court must conclude that EFH’s loan
documents memorialized Mrs. Segovia's “pledge’ of stock as “collateral” and that
EFH took nothing more than a “security interest” in that stock “subject to” Mrs.
Segovia s ownership interests.

Next, the Court turnsto the loan document’ s treatment of amost fundamental
right of stock ownership - the right to vote the stock. Section 7 of the pledge
agreement leaves Mrs. Segovia with the right to vote her stock until an event of
default occurs.™® According to EFH, the only plausibleinterpretation of this section

isthat Mrs. Segoviadid retain voting rights up until the timeEFH decided to sdl the

126 D, C. § 1-201(b)(35)(emphasis added).

"3Trans.1.D. No. 12364417, Ex. A, Pledge Agreement at 87 ( Solong asno Event of Default
has occurred and is continuing, the Pledgar shall be entitled to exercise any and all voting rights
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stock.'** EFH’s argument fails, however, because the plain language of Section 7
conditions Mrs. Segovia's loss of her voting rights on Empresarial’s default, not
EFH’'s sale of the collateral. Default is defined as “[flhe omission or failure to
performalegal or contractual duty.”***> Accordingto the plainlanguage of the pledge
agreement, Mrs. Segoviawas entitled to vote her shares unless and until Empresarial
defaulted on its underlying obligations.

Further, the notion that the loan documents would authorize EFH to sell Mrs.
Segovia s TMM gock, and thereby deprive her of the right to vote the stock, in the
absence of clear contractual language stating as much, does not comport with
Delaware law regarding stockholder voting rights. In Delaware, the stockhol der’s
right to vote is “critical to thetheory that |egitimates the exercise of power by some
(directors and officers) over vast aggregations of property that they do not own.”
Given the importance of the stockholder’s right to vote, Delaware courts “will not
allow thewrongful subversion of corporatedemocracy by manipulation.”**” Thelaws
of Delaware are aso clear regarding a pledgee’ s right to vote her stock whileit is

pledged as collateral. This right exists unless the stockholder “has expressly

Y4Trans. 1.D. No. 16718800, Def.’'s Mem. in Resp. to PIs.” Mot. for Summ. J., at 12.
5B ack’s LAw DICTIONARY 428 (7th ed. 1997).

16BJasius Indus. Inc. v. Atlas Corp., 564 A.2d 651, 659 (Del. Ch. 1988).

MM Cos,, Inc. v. Liquid Audio, Inc., 813 A.2d 1118, 1126 (Del. 2003).
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empowered the pledgee to vote thereon.”*®* EFH’s interpretation that the voting
rights afforded Mrs. Segovia in Section 7 were only in effect when EFH was in
possession of the collateral is not consistent with settled Delaware law and the
express language of the loan documents themsel ves.

Plaintiffs also point to Mrs. Segovia's recognized right, under certain
circumstances, to encumber the pledged stock during the life of the loan as further
evidence that she retained ownership rights in the stock.”® Section 6 of the loan
agreement states that “ Borrower shall not without Lender’ s express written consent,
create, assume, or suffer to exist any Lien of any kindupon any of the Collateral.” %
Thisprovisionindicates areservation of ownership interest by Mrs. Segoviabecause
she would not have the ability to place alien on the stock if she had conveyed all of
her interest to EFH at the outset of the loan term. Additionally, Section 5(a)(i) of the
pledge agreement imposes a duty upon Mrs. Segoviato “defend title to the Pledged
Collateral.”*** If EFH had acquired title to the pledged stock as aresult of thepledge
agreement, as it now contends, then there would have been no title left for Mrs.

Segoviato defend.

188 Dl C. § 217(a).

" Trans. |.D. No. 16719220, PIs.’ Resp. to Def.’s Mot. for Summ. J., at 29.
2Trans. |1.D. No. 12364417, Ex. A, Loan Agreement at §6.

21d, at Ex. C.
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Section 7.2 of the loan agreement further supportsPlaintiffs construction of
theloan documents. This section requires EFH to “look to the property encumbered
by the Pledge Agreement...for any deficiency remaining after collection upon the
Collateral.” *** Theonly reasonableinterpretation of thislanguageisthat the pledged
stock was merely “encumbered,” not transferred outright to EFH, as a result of the
pledge agreement.

Consistent with Plaintiffs' position that EFH acquired asecurity interest inthe
pledged collateral, and nothing more, the loan agreement recognizes that the only
instance whereby EFH is authorized to “take wholepossession” of the pledged stock
Is upon an event of default:

Section 2.2(d). [U]pon the occurrence of any Event of Default...this

agreement will terminate at the option of the Lender and Lender may

take whole possession of the securities?®

Section 7.2. Upon the occurrence of an Event of Default, the Note,

together with any accrued and unpaid interest thereon, shall be

Immediatdy due and payablewithout notice or demand, presentment, or

protest, all of which are hereby expressly waived.

At anytime after the date first a&ove written, Lender shall thereupon

have the rights, benefits, and remedies afforded to it under any of the

Loan Documents with respect to the Collateral and may take, use, sl|

or otherwise, encumber or dispose of the Collaterd as if it were the
Lender’s own property.

?Trans. |.D. No. 12364417, Ex. A, Pledge Agreement at §7.2.
2Trans. |.D. No. 16719220, Pls.’ Resp. to Def.’s Mot. for Summ. J., at 15-16.
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Thesedefault provisionswould berendered meaninglessif EFH waspermitted tosell
the TMM stock even without an event of default.®™ The rights to “take whole
possession” of the pledged stock, or to “take, use, [or] sell” the pledged stock, are
clearly and unambiguously conditioned upon Empresaria’ s default of itsobligations
under the loan agreement.

Finally, the Court must take note of the legal platform upon which the loan
documents rest - Delaware’'s UCC.**> According to Section 9-207(a), the secured
party “shall use reasonable care in the custody and preservation of collateral in the
secured party’s possession.”'?®  Section 9-207(b)(4)(C) sets forth an important
qualification regarding this duty by allowing the secured party to use the collateral
“in the manner and to the extent agreed by the debtor.” " The official comment to
the model UCC notesthat the parties may agree to acertain standard that will define
“reasonablecare,” but the UCC prohibitsthe parties frommaking an agreement that

is manifestly unreasonable.® Although the parties may negotiae a meaning of

12Trans. 1.D. No. 16342675, Pls.” Br. in Supp. of Their Mot. for Summ. J., at 18.

12See Koval v. Peoples, 431 A.2d 1284, 1285 (Del. Supe. Ct. 1981)(“Therule is well
established that the laws in force at the time and place of making the contract enter into, and form
apart of it asif they had been expressly referredto, or incorporatedin, itsterms.” ) (citations omitted).

12%6 Del. C. § 9-207(a).
276 Del. C. § 9-207(b)(4)(C).

128[Rev] UCC 9-207 cmit. 2.



“reasonable care,” the secured party may not disclaim its duty to mantain “safe
custody” of the collateral. When EFH sold the collateral outright, it violated its
statutory (and contractual) obligationto keep the collateral assecurity duringtheterm
of the loan.*”®

The Delaware UCC also regulates the dispostion of pledged collaera upon
apledgor’sdefault. Section 9-615(a) dictates the order by which proceeds fromthe
sale of pledged collateral are to be utilized by the secured party. This section
mandates that the proceeds must first be applied to cover the expensesincurred in
selling the collateral and must then be applied to “the satisfaction of obligations
secured by the security interest.”**®  Further, Section 9-615(d) requires that the
secured party “shall account to and pay a debtor for any surplus.” *** Section 9-602
makes clear that the rules regarding the order of distribution of saleproceedsto the

debtor, asset forthin Section 9-615(d), are not waivable.** The provisionsregarding

2EFH’s argument that it complied with its statutory and contractual duty to exercise
reasonablecare in the custody of the pledge stock by keeping it safe during the weeks after closing
and before it sold the collateral finds no support in the loan documents or the UCC. Sufficeit to
say that selling collateral outright on the open market can never be “reasonablecare in the custody
and preservation of [the] collateral” even under the most tortured definition of theterm “reasonable
care.” Trans. |.D. No. 16342337, Def.’sMem. of Law in Supp. of ItsMot. for Summ. J., at 18.

1306 Del. C. § 9-615(a).
1216 Del. C. § 9-615(d).
1226 Del. C. § 9-602(5).
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the mandated application of proceeds from the sale of col lateral, of course, assume
that an event of default has occurred.**® In thiscase, EFH soldthe stock long before
it declared adefault of theloans. And then, when it sold the pledged stock, it utterly
ignored its statutory obligations to apply the proceeds of the sale to the outstanding
loan balances.

The actions taken by EFH also interfered with Mrs. Segovia's right of
redemptionunder Section 9-623.** While EFH enjoyed theright to create a security
interest in the pledged stock, this right cannot interfere with Mrs. Segovia’ sright to
redeem the collateral **> At the moment EFH sold Mrs. Segovia's TMM stock, its
ability to reacquire the stock at the conclusion of the loanterm was uncetain. Any
number of contingencies could have interfered with EFH’ s ability to repurchase the
TMM stock when the time came for it to do so, including a subgantial increase in
stock price, or asubstantial downturnin EFH’ sfinancial fithess. Thisrisk - - shifted
to Mrs. Segovia upon EFH’s sale of the pledged stock - - constituted an unlawful

interference with her ability to redeem the collateral .*°

¥Trans. 1.D. No. 16342675, PIs.’ Br. in Supp. of Their Mot. for Summ. J., at 21.
1336 Del. C. § 9-623.

1%212A William Meade Fletcher et al. FLETCHERS CYCLOPEDIA OF THE LAW OF PRIVATE
CORPORATIONS § 5648 (perm. ed. 2001)(“[T]he secured party, unless otherwise agreed, may
repledge the collateral upon terms which do not impair the debtor’ sright to redeemit...”).

136| d
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In addition to thebreach of the pledgeagreement tha occurred uponsale of the
pledged stock, the undisputed record reveals that EFH aso breached its loan
agreement with Empresarial. According to Section 2.2(b) of this agreement,
Empresarial was required to “pay to the Lender interest on the unpad principle
amount of the Loan, for the period commencing on the date hereof until such Loan
ispaid...”**” Thissectionrequired Empresarial to make such interest paymentson the
balance of the loan as long as the loan remained outstanding. EFH was required,
however, to apply the proceeds received as aresult of its sd e of the pledged stock to
the outstanding loan balance.**® EFH breached this provision of the loan agreement
when it continued to charge Empresarial interest loans it was required to extinguish
upon receipt of the proceeds of the sale (albeit unauthorized) of the pledged stock.
Empresarial made two interest payments on the loansafter the sale and is entitled to
recover those payments as breach damages.

Based on areview of theentirety of theloan documents, from the perspective
of areasonable person in the parties’ position, the Court concludes that the parties
entered into a secured loan transaction whereby EFH agreed to loan Empresarial

stated sums of money in exchange for repayment, with stated interest, on a schedule

3'Trans. 1.D. No. 12364417, Ex. B, Pls’ Complaint.
136 Del. C. 8§ 9-615.
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agreedto by theparties. To securetheloan, Empresarial offered TMM stock pledged
by Mrs. Segovia and vdued in excess of the amount of the loans. EFH was to
maintain “safe custody” of the pledged stock for the life of the loan or until an event
of default occurred, in which case EFH reserved the right to confiscate the collateral .
By selling the pledged stock before it had aright to do so, EFH breached the pledge
agreement. By failingto apply proceeds of the sale to the outganding loan balances
and by accepting interest paymentsfrom Empresarial onthefull amount of theloans,
EFH breached theloan agreement. Thisiswhat the clear and unambiguous terms of
the contractsreveal. As discussed below, EFH’s contentionsto the contrary do not
correspond to the cl ear terms of the loan documents it drafted.

3. EFH’sConstruction of theL oan Documents|sNot Supported
By Their Clear Terms

In support of its contention that it acquired a right to sell the pledged stock,
EFH relies principally upon Section 2 of the pledge agreement, which states: “The
Pledgor hereby pledges, hypothecates, and assigns to the L ender, and hereby grants
totheLender asecurity interestinand all right titleand interest inand to [the pledged
collateral].”*** Both parties agree that the provision is not ambiguous, but they

disagree as to its meaning. EFH contendsthat this provision conveyed an absolute

¥9Trans. 1.D. No. 12364417, Ex. A, Pledge Agreement.
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ownership interest in the TMM stock; Plaintiffs contend that it conveyed no more
than a security interest.

EFH has offered two justificationsfor its proffered interpretation of Section 2.
First, it claims that “under Delaware law” the phrase “all right title, and interest”
conveys an absol uteinterest, leaving nothing left for the grantor.**® In support of this
construction, EFH pointsto Bowl-Mor Co. Inc. v. Brunswick Corp., acase addressing
theviability of Bowl-Mor’s claimfor tortiousinterference of leasesthat it maintained
with certain of itscustomers.*** The court determined that the plaintiff could not seek
relief based on interference with contracts that the plaintiff had sold to credit
agencies.'”” Thecourt held: “[t]he short of itis, Bowl-Mor retained no such interest.
The sales were compl ete, the assignments were absolute (all right, title, and interest
in the account and in the equipment were ‘sold’), and therefore Bowl-Mor did not
have ‘ contracts with operators within the meaning of [the applicable section of the
RESTATEMENT (SECOND) OF TORTS].” 3

EFH’s reliance upon Bowl-Mor is misplaced for the simple but sSgnificant

reason that the undisputed facts in Bowl-Mor revealed that Bowl-Mor had sold its

1“9Trans. 1.D. No. 16342337, Def.’s Mem. of Law in Supp. of ItsMot. for Summ. J., at 12.
141297 A.2d 61 (Ddl. Ch. 1972).

142|d.

%3d. at 65 (emphasis supplied).
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interest in the leases that formed the basis of its tortious interference with contract
clam. No such evidence exists in this record. Indeed, the word “sale” (or any
derivation thereof) in reference to the pledged stock appears nowhere in Section 2,
nor in any of the other provisions of either the pledge agreement or the loan
agreement. EFH’s case law is not helpful here!*

Second, EFH arguesthat a*“grant [of] all right, title and interest” must reflect
aconveyance of an absolute right in the stock becauseto conclude otherwise would
ignorethe substantial risksthat it undertook whenit engaged in thistransaction (e.g.,
offering abelow marke interest rateand other favorable loan terms). Yet, EFH has
never endeavored to explain why, if itsright to exploit the pledged stock asit saw fit
was so critical to the overall structure of the transaction, it did not ensure that its
“substantial risks” were identified (asrecitals or otherwise), and its right to sell the
pledged collateral clearly preserved,intheloan documentsit drafted. The“risks’ to

which EFH refers, and upon which it basesitsconstruction of Section 2, are nowhere

“EFH’ srelianceupon other caselaw issimilarly misplaced. In Mclngval ev. Commissioner
of Internal Revenue, the court considered whether, under the Internal Revenue Code, the plaintiff
retained certain rights in a franchise when he sold or otherwise transferred his interest in the
franchise“in toto” to athird party. 936 F.2d 833, 838 (5th Cir. 1991)(emphasis added). The court
was not asked to, and did not consider, the distinction between a security interest and an ownership
or other absoluteinterest in property. Thelanguage EFH citesin Buckeye Cellulose Corp. v. Sutton
Const. Co., discusses the differences between a “transfer,” which it defined as “an absolute,
unconditional, and completed transfer of all right, title, and interest in the property that isthe subject
of the assignment,” and a“lien,” which is*a charge against property.” 907 F.2d 1090, 1094 (11th
Cir. 1990). This discussion of terms that do not appear in Section 2 or elsewhere in the loan
documents offers little to explain the “pledge” of stock that Mrs. Segovia made to EFH.
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mentioned in the “four comers’ of the loan documents. Any reference to these so-
called “risks’ violates the parol evidence rule. The Court cannot, therefore, as a
matter of law, consider thisextrinsic evidence asit construesthe parties' agreements.

With respect to the failure clearly to preservetheright to sell the stock during
the life of the loans, EFH’s only attempt to judify this omission came at oral
argument. When asked why the possihility of a sale was not written expressly into
theloan documents, counsel explained that EFH’ s staff economist does not, inevery
instance, advise EFH that a sale of the collateral is the most economically
advantageous means by which EFH canhedgeitsrisk.'*> Accordingto EFH, in many
of the loan transactions in which it participates, it never sells the stock collateral
because it does not have to sell in order to contain its rik.**® This explanation
ignores the rule of contract construction, to wit “when one party chooses the terms
of a contract, he is likely to provide more carefully for the protection of his own
interests than for those of the other party.”**

A “reasonable person in the parties’ position” would have to conclude that

EFH’s right to sell the pledged stock during the term of the loans was not as

“*Trans. 1.D. No. 18631069, Hr'g. Tr. at 73-77.
181d. at 76-77.
14724 CorBIN ON CONTRACTS 24.27 (1998)(citations omitted).
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economically critical to EFH asit now claims becauseit did not clearly preservethis
right in the loan documents. Rights that are critical to one party but potentially
detrimental to another party, and that run contrary to the prevailing legal framework
governing the parties relationship, must be set forth in “crystal clear” and
“unequivocal” language within the text of theparties' contract and cannot be left for
inference after an alleged breach has occurred.**®

Section 6 of the pledge agreement does not save EFH. EFH points to three
provisions of Section 6 as support for its construction of Section 2: (1) EFH’ s right
to change the owner of record of the benefidal interest; (2) Mrs. Segovias
disclaimer of all economic interest in her TMM stock during the loan period and
EFH’ s attendant disclaimer of any duty to account for any income generated by the
pledged stock during the loan term; and (3) EFH’ s right to utilize the collaterd in
hedging transactions. These rights and benefits are not unique to this transaction,
however. They are routinely granted to any secured party in a secured loan
transaction.

A secured party’s right to “change the owner of record of the beneficial
interest” isafeature of many secured |ending transactionsinvolving stock collateral.

According to 8 Del. C. § 217(a),

“gate v. Interstate Amiesite Corp., 297 A.2d 41, 44 (Del. 1972).
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Personsholding stock inafidudary capacity shall beentitled to votethe
shares so held. Persons whose stock is pledged shall be entitled to vote,
unless in the transfer by the pledgor on the books of the corporation
such person has expressly empowered the pledgee to vote thereon, in
which case only the pledgee, or such pledgee's proxy, may represent
such stock and vote thereon.

The pledgor of securities may transfer record ownership of pledged stock on the
books of the corporation to the pledgee.*® Under such an arrangement, however, the
pledgor is entitled to retain the right to vote the shares. This right may only be
granted to the pledgee expressly on the books of the corporation.™

EFH’ srights, asasecured party, to retain proceeds and utilize thecol lateral for
hedging transactions are dso recognized in Delaware’'s UCC. According to Section
9-207, when a secured party controlsthecollateral, as EFH did here, that party “may
hold as additional security any proceeds, except money or funds, received from the
collateral” and “may createasecurity interestinthecollateral.” *** Thiswouldinclude

“theright to receive dividendsafterwards ded ared, to be applied on the delat or held

intrust for the pledgor.” *** The UCC allowsthe pledgor to forfeit certain economic

198 Del. C. §217(a). See also Nycal Corp. v. Angelicchio, 1993 WL 401874, at *6 (Del.
Ch. Aug. 13, 1993).

lSOI d
116 Dl C. §8 9-207(c)(1) and (0)(2).

15212A William Meade Fletcher et al., FLETCHERS CY CLOPEDIA OF THE LAW OF PRIVATE
CORPORATIONS 8§ 5656 (perm. ed. 2001).
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rightsin the collateral for the duration of the loan term, but thisis not the equivalent
of an outright sale of the collateral *°

The pledge agreement does allow EFH to use the pledged stock as collateral
for “hedging transactions’ (undefined in the contract), but so does Section 9-
207(c)(3) of Delaware’ sUCC. “Hedging” isdefined as* safeguarding one’ sself from
loss on a bet or speculation by making compensatory arrangements on the other
side.”* While this definition encompasses many actions, the terms of the pledge
agreement contemplate a specific type of hedging transaction - one in which the
pledged collateral would smply be repledged.™ At oral argument, EFH’ s counsel
argued that selling the collateral was “functionally equivalent’” to and
“indistinguishable”’ from arepledge of the collateral, asif EFH had specified itsright
to engageinacollar hedgethatinvolved selling callsand buying puts.**® The pledge

agreement makes no such provision, and EFH cannot creae that right after-the-fact.

233eeid. (“In the absence of an agreement to the contrary, a pledge of shares of stock as
collateral security carries with it, as an incident of the pledgee’s special ownership, the right to
receive dividends afterwards declared, to be applied on the debt or held in trust for the pledgor.”)

BLAck’s LAw DicTioNARY 650 (5th ed. 1979)(citations omitted).

Trans. 1.D. No. 12364417, Ex. A, Pledge Agreement at § 6 (“Lender may take any and all
action with respect to the Pledged Collaterd...including, without limitation, utilizing the Pledge
Collateral as collateral for hedging transactions.”)(emphasis added).

Y¢Trans. I.D. No. 18631069, Hr' g Tr. at 84-85 (The call optionrequires a person to sell the
stock at a certain price, while the put option allows the holder to force another person to buy the
stock at acertain price.).
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At the end of the day, the fundamental flaw in EFH’ s construction of Section
2 isthat it assumes apledgor could (and would) at once grant a security interest and
an ownership in pledged collateral. This construction tortures the express language
of the loan documents and simply makes no sense from the perspective of a
reasonable person viewing the transaction as awhole. In explaining the distinction
between a sale and pledge, Professor Fletcher observes:

If a debtor turns over shares of stock to a creditor, the presumption is,

In the absence of any evidence of a contrary intention, that the transfer

Is a pledge of the stock as collateral security for payment of the debt,

and not asale or apayment of the debt. Generally, in doubtful casesthe

transaction will be deemed to be a pledge rather than a sale.™’

Thetransactionssubjudicewith respectto Mrs. Segovia sTMM stock effected
either a sale of the stock or a pledge of the stock, not both.™*® Although any doubt
would be resolved in favor of finding a pledge raher than a sale, for the reasons
stated above, there is no doubt here. The clear and unambiguous terms of the loan
documents reflect that Mrs Segovia pledged hee TMM stock as collateral for

Empresarial’s loans, and that EFH was obliged to maintain “safe cugody” of the

pledged stock for thelife of the loans. EFH may well have intended otherwise, but

15712A William Meade Fletcher et a., FLETCHERS CYCLOPEDIA OF THE LAW OF PRIVATE
CORPORATIONS 8§ 5639 (perm. ed. 2001)(citations omitted).

1%85ee Active Asset Recovery, Inc. v. Real Esate Asset Recovery Servs Inc., 1999 WL 743479
(Del. Ch. Sept. 10, 1999)(applying the “rule of expressio unius eg exclusio alteris’- the expression
of onething is exclusion of another thing).
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its loan documents did not reflect thisintent.

In keeping with its obligation to give “a reasonable, lawful, and efective
meaning to all [] terms[of the loan documents],” the Court must conclude that Mrs.
Segovia conveyed to EFH in Section 2 “a security interest in [] all right, title and
interest [inthe pledged stock].” *** To construethe pledge agreement otherwisewould
be to allow “doppy grammatical arrangement of the clauses or mistakes in
punctuationto vitiate the manifest intent of theparties as gathered from the language
of the contract.”*® Moreover, under the well-established canons of interpretation
noscitur a socilisand ejusdem generis, where generd words follow specific words,
“the general words are construed to embrace only objects similar in nature to those
objects enumerated by the preceding specific words.”** Given the Court’s
conclusion that the pledge agreement did not convey both a security and ownership
interest in the pledged stock, the Court must conclude that “al right, title and

interest” refersto the preceding mention of the “security interest” Mrs. Segovia had

RESTATEMENT (SECOND) OF CONTRACTS § 203 (1981). See also Haft v. Haft, 671 A.2d
413, 417 (Del. Ch. 1995)(discussing generally a scurity interest in the “right, title and interest” of
stock offered as collateral for aloan).

%0 nterim Healthcare, Inc., 884 A.2d at 555 (internal quotations omitted)(citing 17A Awm.
Jur.2d Contracts 88 337, 365, 366 (2d Ed. 2004)).

e\Washington Sate Dep’t of Soc. & Health Servs v. Guardianship Estate of Keffeler, 537
U.S. 105, 114-15(2001). Seealso Washington State Dep’t of Soc. & Health Servsv. Guardianship
Estate of Keffeler, 537 U.S. 371, 384 (2003)(explaining that contractual terms are to be “known by
their companions”).
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conveyed to EFH. EFH breached the pledge agreement when it sold the pledged
stock in the absence of a default by Empresarial asif it owned the stock.

4, The Consideration of Parol Evidence Would Not Alter The
Proper Construction of the Loan Documents

The Court has determined as a matter of law that the loan documents are not
ambiguous and, therefore, parol evidence may not be considered as the Court
construestheagreements. Evenif the Court determined tha theloan documentswere
ambiguous, however, the parol evidence submitted by the parties would not lead to
adifferent result.

Theparol evidenceintherecord most likely to alter theCourt’ s“four corners’
construction consists of deposition testimony from EFH’s President, Alexander
Christy (“Mr. Christy”), EFH smarketing material s,and an expert report prepared on
behalf of EFH by an economist. The Court will discuss this parol evidencein turn.

Surprisingly, Plaintiffs, not EFH, rely most heavily upon Mr. Christy’s
testimony to support their interpretation of the loan documents. For instance, when
asked at his deposition to describe his understanding of a“ security interest,” as that

term isused in the loan documents, Mr. Christy responded “[it means] [t]hat | have

an interest in that property when they sendit to me.”*** Plaintiffs' counsel followed

%2Trans. |.D. No. 16719220, PIs.’ Resp. to Def.’s Mot. for Summ. J., Ex. A, at 158.
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up, asking “ Do you own the property?’ to which Mr. Christy responded “No.”*%* Mr.
Christy waslater asked if EFH had a*“ security interest” in the pledged stock, towhich
Mr. Christy responded “correct.” Hewasthen asked if Mrs. Segoviastill owned the
stock to which he replied “correct.”*** This testimony directly contradicts EFH'’s
central argument that Mrs. Segoviagranted more to EFH than atraditional security
interest in the pledged collateral. EFH’s President acknowledges that the loan
documentsreflect what EFH now steadfastly maintans did not occur - Mrs Segovia
remained the owner of the pledged stock while EFH was granted a security interest
init.

Mr. Christy’s deposition testimony also undercuts EFH’s proffered
interpretation of Section 6 of the pledge agreement. When asked at his deposition if
he read the word “sale” anywhere in the provisions of Section 6, Mr. Christy
responded “No.” ** Mr. Christy was then asked to explan his understanding of the
phrase“[Lender may] takecontrol of any proceeds of any of the Pledged Col | ateral”
as set forth in Section 6.°° He responded that this sentence was referring to the

proceeds from the saleof the collateral and admitted that while theword “sale” was

18319, at 185
164|d.
1%91d, at 191.
166|d.
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not written in the provision to modify “proceeds’ or “pledged collateral,” that was
what the provision “meant to [him].” ¢

EFH has asked this Court to interpret the |oan documents as imposing upon it
the obligations of a secured lender only for the duration of time between execution
of the loan documents and EFH’s decision to sell the collateral. When asked to
explain his understanding of the phrase “safe custody thereof” (referring to the
pledged stock) in Section 15 of the pledge agreement, Mr. Christy responded that he
did not know what that phrase meant, but did know that “custody” means
“holding.” **® Mr. Christy was then asked what it meant to “ exercise reasonable care
in the custody and preservation of the Pledged Collateral,” asfound in Section 12 of
the pledge agreement, and he responded “to take care of the collateral the best way
| know how.” ' Significantly, Mr. Christy makes no attempt to explain that he
understood thisobligation to apply only aslong as EFH maintained possession of the
pledged stock.

This explanation is also absent from his interpretation of Section 7 of the

pledge agreement regarding Mrs. Segovia s voting rights. When asked what he

167| d
1%8]d, at 215.
%9d, at 219-20.
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understood that provision to mean, he responded “as long as there’s nat a default,
they can still vote the stock in the way that they would like to be voting the stock.” *
Hedid not say, however, that Mrs. Segovia's voting rightswerelimited in time only
to the duration that EFH decided to keep the pledged stock. Mr. Christy’s
Interpretationof theseprovisionsis, again,consistent with Plaintiffs' theory that EFH
acquired nothing more than a secured interest in Mrs. Segovia' s TMM stock.

Mr. Christy’s explanation of the consequences of an event of default further
supports Plaintiffs’ interpretation of the loan documents. He was asked how it was
possiblethat the* Lender may take whol e possession of the securities” uponan event
of default if 98% of the stock had dready been sold shortly &ter the loan closed.*™*
In response, Mr. Chrigy explained that the default provisions applied only to the
remaining 2% of the stock left in EFH’ s possession.!”® Mr. Christy did not mention
EFH’ s current contention that EFH’ sright to “take whol e possession” upon an event
of default wasinaddition to the ownership rightsit purportedly had already received

in Section 2 of the pl edge agreement.

191d, at 205.
d. at 145-147.
l72|d.
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The EFH marketing materials, to the extent they are helpful at all, support the
Court’ s interpretation of the loan documents The majority of the materials contain
basic marketing information, touting why EFH is better at what it does than
competitors, including statistics and charts, and providing general biographical
informationfor the EFH’ semployees. Most of this“evidence’ isnot relevant to this
litigation. Thereisone section, however, entitled “FAQ's,” that might berelevant if
parol evidence was deemed admissible. Threequestionsand answers, or FAQ's, are
significant. Oneasks* [w]hat happensto stocksthat are currently paying dividends?’
to which EFH responds “[t] he dividends are sent to EFH and are applied to the loan
interest payment.” ' Another question asks*“[w]hat hgopensto the stock?’ to which
EFH responds “[t]he stock is held as collateral and transferred in dreet name to
EFH.”*™ The next question asks “[i]s there any possibility of losing the security?’
to which EFH responds “[n] o, theonly way tolose stock would be in the case of the
default by the borrower.”*™ The answers to these questions would indicate to a
reasonable person that EFH took nothing more than atraditional security interest in

the pledged stock. As stated, a secured party may retan the proceeds generated by

"Trans. 1.D. No. 16719220, Pls.” Resp. to Def.’s Mot. for Summ. J,, Ex. A at Ex. 10.
174|d.
175 Id
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the pledged collateral,'"® transfer the stock into the name of the secured party,*”” and
take full possession of the stock upon the borrower’s default.'”® Significantly, the
marketing materials say nothing of EFH's right or intention to sell the pledged
collateral in the absence of an event of default even though EFH now maintains that
thiswas an essential feature of the transaction.

By separateorder, thisCourt hasgranted Plaintiffs’ motioninlimineto exclude
the proposed expert testimony of Joseph R. Mason. Even if the Court dlowed the
testimony, however, it would not change the outcome. In hisdeclaration, Dr. Mason
purports to analyze the economic implications of this loan transaction from EFH’s
perspective, but does little to explan the express language of the loan documents.
Indeed, even though he never once suggeststhat the language EFH used to express
the rights and obligations of the parties is ambiguous, he nevertheless infers
contractual terms whenever he sees the need to justify his interpretation of the
transaction with contractual language.

For instance, at one point, Dr. Mason concludes “that the implied put option

that Grupo [Empresarial] conferred to Equities First was worth approximately

1766 Del. C. § 9-207(c)(1).
1776 Del. C. § 9-106 (citing 6 Del. C. § 8-106).
178 § Del. C. § 9-610.
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$281,002.12." " He further declares that “[ds this implied option had value to
Equities First and cameat no cost to Grupo, economic theory indicates that Grupo
would be willing to sell the option to secure more favorable loan terms.”*® In his
concluding paragraph, Dr. Mason states that “the transaction between Grupo
[Empresarial] and Equities First suggests that the agreement could only have been
understood as having the economic characteristics of a repurchase agreement” and
“Grupo [Empresarial] wastheclear beneficiary from the agreement asthe sale of the
option imposed no cost on the Plaintiff.” 1%

Astheseexcerptsfrom Dr. Mason'sdeclarationindicae, heattemptsto ascribe
ameaning tothe loan documentsthat is not based upon any languagein thecontracts
themselves (ambiguous or otherwise), but rather based upon his own view of the
economic benefitsand risksinherent in the transaction - - benefits and risks that are
not even remotely referred to in the documents EFH itself drafted. Dr. Mason does
not attempt to addclarity toambiguous provisions. Instead, he dtemptsto rewritethe
loan documents from scratch to accompli sh his view of EFH’ s purpose in entering

into these transactions. To the extent Delaware courtswill refer to parol evidence at

" Trans. 1.D. No. 16342675, Ex. C, Aff. of Suzanne Hill in Supp. of PIs.” Mot. in Limine
to Exclude Proposed Expert Test. of Joseph R. Mason, at 13 (emphasis added).

180| d
181| d
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al, they will do so only when necessary to interpret ambiguousterms.’® To receive
Dr. Mason’ s“expert” analysisasparol evidencewould beto admit parol evidencefor
the purpose of creaing contracts between the parties that currently do not exist.

Theloan documents are not ambiguous and parol evidence is not admissible.
But, evenif the Court considered parol evidence, the parol evidence submitted by the
partiesinthis“complete” summary judgment record supportsthe meaning of theloan
documents that the Court has gleaned from the documents’' four corners. EFH has
breached its contractswith Plaintiffs, as determined above, and Plaintiffsareentitled
to damages.

D. Conversion

Toproveunauthorized conversion of stock, Mrs. Segovia® must establishthat:
“(a) [she] held a property interest in the stock; (b) [she had aright to possession of
thestock; and (c) [EFH] converted [her pledged] stock.” *** A conversionresultsfrom

“any distinct act of dominion wrongfully exerted over the property of another, in

182See Conner v. Phoenix Steel Corp., 249 A.2d 866, 868 (Del. 1969)(“A court may not, in
the guise of construing a contract, in effect rewrite it to supply an omission in its provisions.”).

183p) ai ntiffs have conceded that only Mrs. Segovia may pursue aclaimfor conversion of the
pledged stock. Trans. I.D. No. 16342675 at 25, Trans. |.D. No. 18631069, Hr'g Tr. at 55.

Arnold v. Soc'y for Savings Bancorp, Inc., 678 A.2d 533, 536 (Del. 1996)(citations
omitted).
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denial of hisright, or inconsistent with it.” ** Conversion need not be accompanied
by “a subjectively wrongful intent” to be actionable.’® A person who mistakenly
believes that his or her conduct is legal may nonetheless commit conversion.'®

General ly, when a dispute arises solely froma contract, the plaintiff isbarred
from seeking tort damages and is limited to recovery for breach of contract.®® A
plaintiff may, however, seek relief in tort based on the same facts as a breach of
contract claim when the defendant has breached a duty imposed by law that exists
outside the agreement binding the parties.'® In situations where stock is pledged as
collateral for a debt, the premature sale of the stock will implicae the secured
lender’ s statutory and common law dutiesbeyond thoseimposed by contract, and will
give rise to causes of action for both breach of contract and conversion:

If the pledgee of stock wrongfully sells or otherwise disposes of it

before the debt is due, or sells it after maturity of the debt without

necessary demand or notice, or at an unauthorized privae sale, heor she
iIsguilty of converson of the stock, and also of abreach of the contract

¥Drug v. Hunt, 168 A. 87, 93 (Ddl. 1933).

8|BM Corp. v. Comdisco, Inc., 1993 Del. Super. LEX1S 183, at *12.

18718 Am. JUR. 2d Conversion § 3 (2004).

1%8pinkert v. Olivieri, 2001 WL 641737, *5 (D. Del. May 24, 2001)(citations omitted).

8Garber v. Whittaker, 174 A . 34,36 (Ddl . Super Ct. 1934) (“In order to constituteatort there
must always be aviolation of some duty owed to the plaintiff; but generally speaking such a duty
must arise by operation of law and not by the mere agreement of the parties.”)(citations omitted).

55



of bailment.'**°

For an actionin conversiontostand, “it isnecessary that there be arepudiation
of the trust and use of the stock evidencing intent to permanently deprive the
owner.” ' The degree of control maintained by the pledgee over the stock isafactor
In determiningwhether anintent permanentlyto deprivethe owner of thestock exists.
If it is apparent that the stock is no longer in the possession or under the control of
the pledgee, then theact constitutes a conversion.®? Needlessto say, when publicly
traded stock is sold on the open market, it isnolonger in the possessionor control of
the seller.™

Mrs. Segoviaowned the TMM stock she pledged to EFH, as evidenced by the

warranties of title she made in the pledge agreement.'** Additionally, although the

190912A William Meade Fletcher et al., FLETCHERS CYCLOPEDIA OF THE LAW OF PRIVATE
CORPORATIONS 8§ 5679 (perm. ed. 2001).

191| d

1921d, (“If the pledgee still hasthe pledged stock under hisor her control, sothat heor shecan
return it to the pledgor upon demand being made, asale, though unauthorized, does not constitute
aconversion. Itis, however, if the pledged stock cannot bereturned to the pledgor upon demand.”)

1935 | BM Corp. v. Comdisco, Inc., 1993 Del. Super. LEX1S183, *41 (holding that after-the-
fact attempt to return converted property cannot “cure” the conversion); Mastellone v. Argo Oil
Corp., 82 A.2d 379, 383 (Del. 1951)(holding for statute of limitations purposes that conversion of
stock occurred at the time the stock wassold); 18 Am. Jur. 2d Conversion 8 75, at 209 (2004)(citing
Mastellone for the proposition tha demand for return of property is not required to establish
conversion when property has been sold because the sale itself evidences the conversion).

¥*Trans. 1.D. No. 12364417, Pls. Complaint, Ex. A, Pledge Agreement at § 4(e).
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collateral waspledged to EFH, Mrs. Segoviamaintained her ownershipinterest inthe
stock.'*> EFH converted the pledged stock throughits prematuresale, which resulted
inabreach of theloan documentsand ani nterferencewith Mrs. Segovia s ownership
interest inthe TMM stock. EFH engaged in an outright sale on the open market and,
not surprisingly, there is no evidence in the record to suggest that EFH maintained
any control over the stock after it was sold. Thisreflects EFH’ sintent permanently
to deprive Mrs. Segovia of her stock. And, even though the record is devoid of
evidence that would alow a reasonable fact finder to conclude that EFH acted with
malice or bad faith when it sold the pledged stock, this does not excuse the fact that
the sale deprived Mrs. Segovia of her ownership interest in the stock without her
consent.

For theseactions, EFH isliableto Mrs. Segoviafor both thetort of conversion
and for breach of thepledge agreement.™*® Mrs. Segovia, however, may recover only
under one theory.”” While she has demonstrated that summary judgment is

appropriate for both breach of contract and conversion, these claims arise from one

195912A William Meade Fletcher et al., FLETCHERS CYCLOPEDIA OF THE LAW OF PRIVATE
CORPORATIONS 8§ 5644 (perm. ed. 2001).

1%d, at § 5679.

YFineman v. Armstrong World Indus., Inc., 980 F.2d 171, 218 (3rd Cir. 1992)(requiring a
plaintiff to “elect] ] damages’ as between a breach of contract or tort recovery because damages
arose from “a single course of conduct’” and a*“singleinjury”); Waite Hill Services, Inc. v. World
Class Metal Works, Inc., 959 SW.2d 182, 184 (Tex. 1998)(discussing the “one satisfaction rule”).
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action (an unauthorized sd e of pledged stock) that resulted in one i njury. Allowing
her to recover twice “would yield an unwarranted windfall recovery.”**® She must
elect her damages.

E. Unjust Enrichment

Unjust enrichment occurs in the event of “the unjust retention of a benefit to
the loss of another, or the retention of money or property of another against the
fundamental principles of justice or equity and good conscience.” *** To succeed on
a claim of unjug enrichment, the plaintiff must prove: “(1) an enrichment; (2) an
impoverishment, (3) arelation between the enrichment and the impoverishment; (4)
the absence of justification and; (5) the absence of aremedy provided by law.”*® The
existence of an express contract governing the relationship between the parties
precludes a party from seeking restitution through unjust enrichment.*

The relationship between Plaintiffs and EFH was controlled by valid and
enforceable contracts. Consequently, as a matter of law, Plaintiffsmay not recover

on aclaim of unjust enrichment. Their proper recourseisto pursueaclaimat law for

1%8Fineman, 980 F.2d at 218.

%Total CarePhysicians, P.A.v. O'Hara, 798 A.2d 1043, 1056 (Del. Super. Ct. 2001)(citing
Fleer Corp. v. Topps Chewing Gum, Inc., 539 A.2d 1060, 1062 (Del.1988)).

200| d

2166 AM. JUR. 2d Restitution and Implied Contracts § 24 (2001)(“No agreement can be
implied where there is an express one existing.”).
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breach of contract, which they have done”** EFH is entitled to summary judgment
on Plaintiffs’ unjust enrichment claim.

F. Fraud

To prevail on afraud claim, a plaintiff must prove that: (1) defendant made a
false representation; (2) with knowledge or belief of its falsity or with reckless
disregard for the truth; (3) with an intent to induce the plaintiff into acting or
refrainingfrom acting; (4) plaintiff reasonably relied uponthe misrepresentation; and
(5) plaintiff was damaged as aresult of thereliance®* A deliberate conceal ment of
material facts may also give rise to fraud.*®* Generally, there is no duty to speak
unlessaspecial relationship existsbetween the parties®® Inthe absenceof a“ special
relationship,” one party to a contract is under no duty to disclose “facts of which he
knowsthe other isignorant and which hefurther knowsthe other, if he knew of them,

would regard as material in determining his course of action in the transaction in

2P| aintiffs appear to have abandoned their unjust enrichment claim as briefing on the cross
motions for summary judgment progressed. Trans. I.D. No. 16719220, Pis.” Resp. to Def.’s Mat.
for Summ. J.

23gephenson v. Capano Dev., Inc., 462 A.2d 1069, 1074 (Del. 1983).
204| d

2%5pProperty Assoc. 14 v. CHR Hdding Corp., 2008 WL 963048, at *6 (Del. Ch. April 10,
2008).
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question.” 2%

To survive summary judgment, Plaintiffs were obliged to present competent
evidence to suggest that EFH either knowingly misrepresented material facts, or
concealed material facts from Plaintiffs in the face of a duty to speak. Plaintiffs do
not point to any affirmative extra-contractual statements made by EFH upon which
they relied. Instead, they base their fraud allegations solely on the language of the
contract.”®” Javier Segovia admitted in his affidavit that he did not ook to EFH’s
marketing materials (or other extrinsic information) prior to signing the loan
documents®® Likewise, Mrs. Segovia disclaimed any knowledge of the contract
terms much less the content of any marketing materials?® Additionally, Plaintiffs
have failed to present any facts upon which the Court could find that a special
relationship existed between the parties such that EFH was duty bound to discloseto

the Plaintiffs that EFH might eventually sell the cdlateral. The only Restatement

201 d. (quoting RESTATEMENT (SECOND) OF TORTS 8§ 551 cmt. a (1977)).
“™Trans. |.D. No. 16889564, PIs.” Reply Br., at 15.

285pe Trans. 1.D. No. 16719220, PIs.” Resp. to Def.’s Mot. for Summ. J., Ex. B.
2Trans. |.D. No. 16317953, Stipulation Regarding Teresa Serrano Segovia, at 2.
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provision that may be applicable hereis 8551(e).*° To find arelationship under this
provision, however, the Court would haveto identify some evidencethat EFH knew
that Plaintiffs did not know that EFH might sell the pledged stock when it did.**
Although theloan documentsdid not convey thisright to EFH, the undisputed record
does not contain any evidence that EFH knew tha Plaintiffs were mistaken on this
point. Without more, Plaintiffs cannot sustain their fraud claim as a matter of law.

G. TheRemedies

Considering Mrs. Segovia' s damages first, it is generally recognized that the
measure of damages for conversion is the value of the chattel at the time of the
conversion.?* The measure of damagesfor the conversion of stock, however, isthe
highest value of the stock for a reasonable time after the conversion occurs.”® This

damages model is premised upon the ideathat “the risk of fluctuationsin the market

#9Se RESTATEMENT (SECOND) OF ToRTs § 551(e) (1977)(“One party to a business
transaction is under a duty to exercise reasonabl e care to discloseto the other before the transaction
isconsummated, ... (€) facts basic to thetransaction, if he knows that the other is about to enter into
it under a mistake as to them, and that the other, because of the relaionship between them, the
customsof thetrade or other objective circumstances, wouldreasonably expect adisclosure of those
facts.”)

“1The Court considered the other special relationshipsthat giveriseto aduty to disclose, as
set forth in The Restatement, but determined they were not applicable here.

2\Myndham v. Wilmington Trust Co., 59 A.2d 456, 459 (Del. Super. Ct. 1948).
3d. Seealso DuPont v. Delaware Trust Co., 364 A.2d 157, 161 (Del. Ch. 1975).

61



should be borne by the wrongdoer.” ?** What constitutes areasonable period of time
is a question of law for the court to determine”> When the property converted is
subject to asecurity interest, the measure of damagesisthe highest value of the stock,
minus the amount of the loan extended by the defendant.**

The evidence relating to Mrs. Segovia' s damages is not disputed.?’ Mrs.
Segoviapledged atotal of 2,768,871 shares of her TMM stock, all of which have
now been liquidated by EFH.**® Between the time of conversion and May 31, 2006
(a“reasonable time” after the converson), Mrs. Segovia’ s stock reached its highest
value of $5.60 on May 8, 2006.2° On that day, the value of the TMM stock pledged
as collateral was $15,505,677. After subtracting the $9,082,260.70 due on the loans

to EFH, Mrs. Segovia is entitled to the balance of $6,423,417 as conversion

A% WMyndham, 59 A.2d at 459.

21511 William Meade Fletcher et al., FLETCHERS CYCLOPEDIA OF THE LAW OF PRIVATE
CORPORATIONS § 5118 (perm. ed. 2001).

21%1d, (noting that apledgor’ sinterest in pledge collateral is“ qualified,” and that the damages
for conversion must reflect the qualified interest). “Thus, where shares are converted by one to
whom they were pledged assecurity for adebt, the measureof damagesisthevalue of the sharesless
the amount due the defendant on the debt.” 1d. The Court notes that Plaintiffs acknowledge that
adeduction of the loan balance is appropriate. Trans. I.D. No. 16719220, at 32.

2"Trans. |.D. No. 17822484, Def.’ s Supp. Br., at 8-10 (EFH has challenged Plaintiffs’ claim
that they were damaged and their right to receive damages, but has not challenged the competency
of Plaintiffs’ evidence in support of their claims for damages.).

28Trans. 1.D. No. 12364417, Pls.” Complaint, Ex. F.
29Trans. 1.D. No. 16342675, Ex. O.
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damages”® As this amount is substantially greater than the amount she would be
entitled to receive for breach of contract, the Court will assume that Mrs. Segovia
would elect to recover conversion damages and will structure its judgment
accordingly.”*

As for Empresarial, the damages determination is more complicated.
Unfortunately, Plaintiffs offer little guidance by way of legal authority for the
damages models they have proposed for Empresarial. Indeed, inthe briefing, it was
not at all clear to which party Plaintiffs were referring when discusang breach
damages, leaving the Court to determine who is entitled to what on its own.??
Fortunately, the evidence related to damages is not disputed. What is Ieft for
determinationisthe legal framework upon which Empresaria’s damages should be
calculated.

The Court is satisfied that Empresarial isentitled to damagesfor EFH’ sbreach

of theloan agreement. Empresarid seeksto recoup theinterestit paid to EFH on the

2012A William Meade Fletcher et al., FLETCHERS CYCLOPEDIA OF THE LAW OF PRIVATE
CoRPORATIONS 8 5679 (perm. ed. 2001)(* If the pledgee convertsthe pledge, the debt is discharged
to the extent of the pledge’ svalue.”). The$9,082,260.70 figurereflectsadeduction for interes paid
on the loans by Empresarial and the loan origination fee. See Hill Aff., Exs. J, M.

2P aintiffs seek $3,931,433 in breach damagesfor Mrs. Segovia. They arrive at thisfigure
by multiplying the stock’ sstrike price at thetimeit was pledged, $4.70, by thetotal number of shares
pledged, 2,768,871, and then subtracting the amount EFH loaned to Empresarial. Trans. |1.D. No.
16342675, PIs.” Br. in Supp. of Their Mot. for Summ. J., at 29.

*2Spee.g. Trans. |.D. No. 16342675, Pls.’ Br. in Supp. of Their Mot. for Summ. J., at 28-29.
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full balance of theloans after EFH sold the pledged stock and applied the proceeds
to its own uses. It also seeks to recover the loan origination fees it paid to EFH.
Becausethe Court has determined that EFH engaged in a material breach of theloan
agreement, as discussed below, and that Empresarial is entitled to a declaration that
itisexcused from future performance of theloan agreement, it isappropriateto award
breach damages on arestitution or “restoration” theory of recovery.??®> Empresarial
is entitled to be returned to the position vis a vis EFH that it occupied before it
entered into the loan transactions at issue. The undisputed evidence reveal s these
damages to be $678,009.59.7

Empresarial also seeksdamagesfor theamount it claimsto beindebted to Mrs.
Segoviafor “thevalue of [her converted] stock.”?*®> Hereagain, it offersno guidance
as to why, as a matter of law, it is entitled to these damages. To compound the
confusion, at oral argument, when summarizing Empresaria’s damages, Plaintiffs

madeno mentionof thisaspect of Empresarial’sdamages claimand, instead, referred

*3Spe DoBBS REMEDIES, 88 1.5, 4.1 (West 1973)(explaining restitution “as a measure of
recovery for breach of contract” and noting that restitutionisappropriatewhen thecourt declaresthat
future performance is excused as a result of a material breach of contract); Norton v. Poplos, 443
A.2d 1, 4-5 (Del. 1982)(explaining restitution in the context of rescission).

2See Hill Aff., Exs. J & M ($536,814.87 origination fees; $85,402.36 and $55,402.36
interest payments).

?2Trans. |.D. No. 16719220, Pls. Resp. to EFH Mot. for Summ. J., at 32-33.
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only to the interest payments and loan origination fees it paid to EFH.?*® The Court
has searched the record and hasfound no bases (in law or in fact) upon whichto hold
EFH liable for any debt or liability that Empresarial may owe to Mrs. Segovia,
including the value of her pledged stock. Mrs. Segovia has already been awarded
conversion damages that reflect the highest value of her TMM stock within a
reasonable time after conversion, less the amount of the loan (in recognition of the
limited interest she had in the stock after the pledge). The stock value used to
calculate conversion damagesisgreater than the stock’s value at the time of theloan
transactions. The Court is not inclined, sua sponte, to award more than this in the
absence of any proffered reasonwhy it should do so.

Pre and post judgment interest must be awarded here. Mrs. Segoviaisentitled
to prejudgment interest at the“legal rate” on her conversion damages.”’ Thisinterest
shall be calculated from the dates EFH sold the pledged stock on the open market to

the date of final judgment.??® Empresarid is entitled to prejudgment interest on its

See Trans. 1.D. No. 18631069, Hr'g Tr. at 52-58.

#'Spe Rollins Env. Services, Inc. v. WSMW Indus., Inc., 426 A.2d 1363, 1366 (Del. Super.
Ct. 1980)(noting that prejudgment “interest can be recovered as part of damagesfor ... conversion
of property”).

281d. at 1368 (interest runs not from the date damages are calculated but from the date
plaintiff wasfirst “entitled to its damages.”).
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breach of contract damagesat the“legal rate.”#° Interest shall becalculated fromthe
datesEmpresarial paid the origination fees (asto those amounts) and madeitsinterest
paymentson the loans after the sale of the pledged stock (asto those amounts) to the
date of fina judgment. As to post-judgment interest,?° this shall begin to accrue
when the final judgment is entered®! and will be assessed at the “legal rate.”#*

Both Plaintiffs seek adeclaration from the Court that they are excused from
further performance of the various loan documents as a result of EFH’s material
breach of the agreements. The concept of cancelling contractsupon amaterial breach
iswell-settled in Del aware law:

[A] party may terminate or rescind a contract because of substantial

nonperformance or breach by the other party. Not all breaches will

authorize the other party to abandon or refuse further performance. To
justify termination it is necessary that the failure of performance on the

“|d. at 1365-66. The Court notes that the applicable loan documents do not set a
prejudgment interest rate.

ZO\\ilmington Country Club v. Cowee, 797 A.2d 1087, 1097 (Del. 2000)(“ Delaware law
provides that Post-Judgment Interest is a right belonging to the prevailing plaintiff and is not
dependent upon the trial court’s discretion.”).

231| d

%26 Del. C. 8§ 2301. Within 14 days the parties shall submit aform of order (agreed as to
form only) that sets forth the “final” judgment by specifying the total amount of compensatory
damagesand pre- and post-judgment interest due both Plaintiffs pursuant to thisopinion. Thisorder
shall also set forth the amount of prevailing party costs permitted under Del. Super. Ct. Civ. R. 54
(if any). In the absence of an agreement on costs, the parties shall file motions for costs within 14

days.
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part of the other go to the substance of the contract.”?

Under this standard, the undisputed factsreveal that EFH’ s breach of both the
pledge agreement (as to Mrs. Segovia) and the loan agreement (as to Empresarial)
were material breaches that would justify termination of the contracts. EFH’s
unauthorized sale of the pledged stock went to the “substance of the [pledge
agreement].”*** EFH’s failure to apply the proceeds of the unauthorized sale to the
outstanding loan balance, and its acceptance of interest payments after selling the
pledged collateral, were breaches of the “substance of the loan agreement.” Asa
result of EFH’ s material breaches of the pledge agreement, Mrs. Segoviais entitled
to adeclaratory judgment that she isno longer required to perform under the pledge
agreementand irrevocabl e proxies. Asaresult of EFH’ smaterial breachesof theloan
agreement, Empresarial is entitled to declaratory judgment that it is no longer
required to perform under theloan agreement and the nonrecourse notes. Thereisno
“election of remedies quandary” here because Mrs. Segovia has been awarded only

conversion damages (not breach damages), and Empresarial has been awarded only

“Demarie v. Neff, 2005 Del. Ch. LEXIS 5, **14-15 (citations and internal quotations
omitted). See also Dickinson Med. Group, P.A. v. Foote, 1989 Del. Super. LEXIS 156, at *20
(finding amaterial breach upon concluding that breach damages werenot “de minimis’ and that the
breach went “to the essence” of the contract at issue).

234| d

67



restitution damages.**®

Because Plaintiffscannot survive summary judgment on their fraud claim, and
have presented no evidence of malicious conversion, they cannot sustain their claim
for punitive damages or attorney’s fees. With respect to attorney’s fees, Delaware
courtsfollow the American Rulewhich holds that the prevailing party isresponsble
foritsown attorney’ sfees®® There aretwo exceptionsto thisgeneral rule: (1) when
aparty has prevailed pursuant to a statute that allows for fee shifting; and (2) when
an equitable doctrine isimplicated?®” In thislitigation, Plaintiffs have prevailed on
claims of breach of contract and conversion. Ndther cause of action implicates a
statute that provides for fee shifting or an equitable doctrine that would justify an
award of attorneys fees.

Asto punitivedamages, the Court already hasdetermined that Plai ntiffscannot
prevail on their fraud claim as amatter of law. On the breach of contract claim, the

law is settled that punitive damages are not avail ableunless the breach also amounts

#5See Prestancia Mgt. Group v. Heritage Found., I LLC, 2005 Del. Ch. LEXIS 80, *18
(explaining that a party, in most instances, cannot seek to cancel a contract and receive damagesfor
breach of contract; he must elect hisremedy); DoBBSREMEDIES, 88 1.5, 4.1 (West 1973)(restitution
can be awarded after cancellation of contract without violating election of remedies doctrine).

#%Goodrich v. E.F. Hutton Group, Inc., 681 A.2d 1039, 1044 (Del. 1996).
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to atort.>® The result is the same even if the defendant intentionally breached the
contract.>® Punitive damages are only awarded in situations of “willful and
outrageous’ conduct that flows from “evil motive or reckless indifference to the
rights of others.”?*® While EFH did breach the loan documents and wrongfully
converted the pledged stock, there is no evidence that would allow a reasonabl e fact
finder to conclude that this conduct resulted from an “evil motive or reckless
indifferencetotherightsof others.” Accordingly, Plaintiffsmay not recover punitive
damages.
V.

Based on the foregoing, Plaintiffs motion for summary judgment must be
GRANTED and EFH’ smotion for summary judgment must beDENI ED asto counts
| and |1 of thecomplaint. EFH’ smotion for summary judgment must be GRANTED
and Plaintiffs’ motion for summary judgment must be DENIED asto countslll, 1V,

and V of the complaint.

Z8E |, DuPont de Nemours and Co. v. Pressman, 679 A.2d 436, 445 (Del. 1996).

29 d. ([“N]o matter how reprehensible the breach, damagesthat are punitive, in the sense of
being in excess of those required to compensate the injured party for lost expectation, are not
ordinarily awarded for breach of contract.”)(citations and internal quotations omitted).

#9Jardel Co. v. Hughes, 523 A.2d 518, 529 (Del. 1987).
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IT 1SSO ORDERED.

7417 0 2R
Judge Joseph R. Slights, 111

Original to Prothonotary
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