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On December 15, 2011, Stacey L. Thomas (the “Wipet)tioned the Family
Court for a divorce from Calvin B. Thomas (the “ilBasd”), which was granted on
February 16, 2012. Thereafter, the Family Courtlezed final decisions on several
ancillary matters. The Husband raises six issudisis appeal: first, the Family Court
erred by not equally dividing the marital propedgcond, the Family Court erred by
determining that the Wife was dependent and thezefatitled to alimony; third, the
Family Court erred by applying a 2.5 percent irderate to calculate the Wife’'s income
from her inheritance, instead of some higher irgierate; fourth, the Family Court erred
when it refused to retroactively modify the amoaohthe interim alimony award; fifth,
the Family Court imposed an impermissible punifime when it found the Husband in
contempt of its interim alimony order; and sixte tFamily Court erred when it awarded
the Wife a portion of her attorney’s fees.

We have concluded that the Family Court erroneoagplied the alimony statute
in making its final award. We have also determitieat the other issues raised by the
Husband are without merit. Therefore, the judgnoénbhe Family Court is affirmed, in
part, and reversed, in part. The matter is remdutal¢éhe Family Court for further
proceedings in accordance with this opinion.

Facts

The Husband is an independent contractor for SahBakling Company, with an

income that the Family Court found to be approxaha$60,000 per year. The Wife

works two part-time jobs at an hourly wage, wittol income of $16,700 per year. On



March 8, 2012, the Wife filed a motion for interahmony. In her motion, the Wife
acknowledged that she had inherited $450,000.

The parties agreed that the inheritance was comrslde be separate property
under 13Del. C.8 1513(b)(1) and it was not divided as a marissked On that basis, the
Husband argued, in his answer, that the Wife’s omotor interim alimony should be
denied because “[the Wife] is not dependent upsparedent for support when she has
$500,000 in the bank that could be used for thghgme.” On April 30, 2012, the Family
Court awarded the Wife interim alimony of $2,018 p®nth, a calculation that was
based, in part, on interest income earned on arilahce valued at $450,000 at an
interest rate of 2.2 percent.

The Husband filed a motion for reargument on Mag(04,2. In the motion, the
Husband pointed out that when the Wife filed heleR16(c) financial report, she
disclosed that she actually had $629,359 in thedwatt, as well as $5,115 in a different
account. The Husband requested, among other thimagsthe Family Court recalculate
the interim alimony based on this new amount, beedle additional $184,474 would
generate more interest income. The Family Courtedietihe motion on May 30, 2012,
noting that “[t]his figure was not available to tBeurt at the time the Order was issued”
and that “the Court has no information regardirgygburce of these funds.”

On August 23, 2012, the Wife filed a rule to shause petition because the
Husband stopped making his interim alimony paymeiitse Family Court held a
hearing on the final distribution of marital assatsl the rule to show cause petition on

February 7, 2013. Both the Husband and the Wedefiied at the hearing. During his
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testimony, the Husband admitted that he was livititg and paying all of the expenses
for his girlfriend, who had been out of work. Thespenses included the mortgage,
utilities, and the cost of five cats.

The Family Court entered its final order on alima@mgd the division of marital
property on May 6, 2013. The Family Court divided marital property 60/40 in favor
of the Wife, because the marital residence wastérgm the Wife’s parents and the
Husband had a higher income. The Family Court éétermined that — despite her
sizeable inheritance — the Wife was dependent erHilisband, and ordered the
Husband to make alimony payments of $949 per mofitte money from the inheritance
was in a money market account, so the Family Qmetl a 2.5 percent interest rate to
calculate that the Wife would receive $15,725 ieiiest income each year from the
inheritance, or about $1,310 per month.

The Family Court also held the Husband in conteofphie April 30, 2012 order
and ordered the Husband to pay the Wife the oudstgrbalance of $10,126. The
Family Court refused to retroactively modify the@amt of the temporary alimony
award, even though it determined in the final ottiat the amount of the interim award
was more than the Husband was able to pay. FirtalyFamily Court ordered the

Husband to pay the Wife’s attorney’s fees and casseciated with the April 30, 2012



order’ The Husband filed a motion for reargument on Niy2013, which the Family
Court denied on July 22, 2013.
Marital Property

The Family Court has broad powers undeDEB. C.8§ 1513 to distribute property
following a divorce, and under I3el. C.8 1512 to determine what, if any, alimony is to
be awarded. The usual standard of review of an alimony avissthether the Family
Court abused its discretidnThe scope of the review “extends to a reviewheffacts
and law as well as to a review of the inferencesdeductions made by the Trial
Judge.* The Family Court’s rulings “will not be disturbed appeal if: (1) its findings
of fact are supported by the record; (2) its deaiseflects due consideration of the
statutory factors found in section 1512; and (8kplanations, deductions and
inferences are the product of a logical and dedecgasoning process.”

In the Family Court, the Wife argued that the nairoperty should be divided
70/30 in her favor, and the Husband argued thainteétal property should be divided
60/40 in his favor. The parties’ principal asseswheir marital residence, which was
worth $221,000. The Wife’s father purchased theitadaresidence in 1990, and initially,
the deed was in the Wife's parents’ names and dingejs’ names. The Wife's parents

transferred the property to the Wife and the Hudbarl 996, and then it was deeded

! Including the Wife’s motion for temporary alimortyer response to the Husband’s motion for
reargument, her response to the Husband’s motistaig her response to the Husband’s
application for certification of interlocutory apgdeand her petition for rule to show cause.
’R.E.T.v.A. L T410 A.2d 166, 168 (Del. 1979).

3 Gray v. Gray 503 A.2d 198, 201 (Del. 1986) (citifR) E. T, 410 A.2d at 168).

* Gray, 503 A.2d at 201 (quoting/ife (J.F.V.) v. Husband (O.W.V., J¥4p2 A.2d 1202, 1204
(Del. 1979)).
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jointly. The parties never had to make mortgagensnts on the property. Because of
the Wife’s parents’ contribution to the purchasehi$ asset and because of the
Husband'’s greater income, the Family Court deteeohifhat a fair and equitable division
of the marital property, including the marital =nce, would be 60/40 in the Wife’s
favor?®

On appeal, the Husband argues that the Family Gdwided its discretion and
should have divided the marital property equalljne Husband argues that the Wife's
parents’ contribution of the marital residence wasa reason to depart from a 50/50
split because it was gifted to them both equallyatiernatively, that the Husband’s
higher income was not a reason to depart from 2066lit because of the Husband’s
inferior economic position once the Wife’s inhenita is taken into accouht.

Section 1513 of Title 13 excludes certain propéxiyn the definition of marital
property that is subject to equitable distributibat the statute does not exclude property

that was jointly acquired by gitt.Because the home was jointly gifted to both the

® The Family Court stated that “[g]iven the dispaiit income, the Court finds that Husband
enjoys opportunity for greater earnings than Wifd,aherefore, this factor favors granting Wife
a slightly larger percentage of the marital est&amily Court’s Decision on Alimony (May 6,
2013). The Family Court also stated that “the €éuods that it is fair that Wife receives a
disproportionate percentage of the former maritehé in light of her family’s contribution Id.
" The Husband does not cite any cases to suppaubkition, but merely cites the statute
governing disposition of marital property, D&l. C.8§ 1513.
®13Del. C.§ 1513(b) provides that: “For purposes of thisptbronly, “marital property”
means all property acquired by either party subsegio the marriage except:
(1) Property acquired by an individual spouse byuest, devise or descent or by gift,
except gifts between spouses, provided the giftedesty is titled and maintained in
the sole name of the donee spouse, or a gift taxres filed reporting the transfer of
the gifted property in the sole name of the domerise or a notarized document,
executed before or contemporaneously with the fteanis offered demonstrating the
nature of the transfer.



Husband and the Wife, the home was held as a tgrgnthe entirety. Generally, upon
the dissolution of a marriage, a tenancy by theegtdevolves as a matter of law into a
tenancy in common between the former spouses,egith owning a one-half interést.
But 13Del. C.8 1513(a) provides that “upon request of eithetypdthe Family
Court shall] equitably divide, distribute and assilge marital property between the
parties without regard to marital misconduct, intsproportions as the Court deems
just.”*® “Under [13Del. C.§ 1513(c)], the Family Court is empowered to divithd
assign marital property regardless of how titleetd . . . .** The Family Court is
instructed to consider “all relevant factors,” iding eleven that are specifically list&d.
Thus, the Family Court is not required to award bathe marital property to each party,

and may determine that it is more equitable tod#ivthe marital property in unequal

(2) Property acquired in exchange for property aeguprior to the marriage;

(3) Property excluded by valid agreement of theigsirand

(4) The increase in value of property acquiredpiocthe marriage.”
¥ Mitchell v. Wilmington Trust Cp449 A.2d 1055, 1059 (Del. Ch. 198ajf'd sub nom.
Wilmington Trust Co. v. Mitchelt61 A.2d 696 (Del. 1983)Vife W. v. Husband W307 A.2d
812 (Del. Super. 19734ff'd., 327 A.2d 754 (Del. 1974).
1913Del. C.§ 1513(a).
! Husband R.T.G. v. Wife G.K,@10 A.2d 155, 159 (Del. 1979). [®l. C.§ 1513(c)
provides that “[a]ll property acquired by eithertyasubsequent to the marriage is presumed to
be marital property regardless of whether titlaetd individually or by the parties in some form
of co-ownership such as joint tenancy, tenancyimmon or tenancy by the entirety.”
1213Del. C.§ 1513(a). Those factors are: “(1) The lengtthefmarriage; (2) Any prior
marriage of the party; (3) The age, health, stagomount and sources of income, vocational
skills, employability, estate, liabilities and neeaf each of the parties; (4) Whether the property
award is in lieu of or in addition to alimony; (bhe opportunity of each for future acquisitions
of capital assets and income; (6) The contributindissipation of each party in the acquisition,
preservation, depreciation or appreciation of tlaeital property, including the contribution of a
party as homemaker, husband, or wife; (7) The vafube property set apart to each party;
(8) The economic circumstances of each party atitie the division of property is to become
effective, including the desirability of awardirtgetfamily home or the right to live therein for
reasonable periods to the party with whom any cildf the marriage will live; (9) Whether
the property was acquired by gift, except thosts gikcluded by paragraph (b)(1) of this section;
(10) The debts of the parties; and (11) Tax conseces.” Id.
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percentages, so long as its decision is supposteéledfactors contained in § 1513(a) and
any other relevant factof3.

One of the factors listed in the statute that tamify Court is directed to consider
when it is deciding how to equitably distribute peaty is “[w]hether the property was
acquired by gift.** The statute does not provide any additional guidabout whether
or how to consider the identity or intent of theegi or even whether the gift was given
jointly such that it immediately became maritalpedy or separately such that it only
later became marital property through transmutdtiowhen determining the equitable
distribution of marital assets, Delaware courtsengiven extra weight to the party whose
family contributed the gift, including by increagithe percentage of the asset that is

allocated to that part}. Because the statute instructs the Family Courotsider “all

13 wife (L. R.) v. Husband (N. G406 A.2d 34, 35 (Del. 1979) (“To the extent ttre Trial
Court’s order takes away any such interest andjassi to the husband, then the Court’s reason
for doing so must be supported under the critaated in 8§ 1513.”).

14 13Del. C.§ 1513(a)(9); &RNOLD H. RUTKIN, 3FAMILY LAW AND PRACTICE § 37.04(3)(b)(ii)
(2006) (noting that “one factor that a court mumtsider in making equitable distribution is
whether property was acquired by gift”).

1> Transmutation is the process whereby parties aadifynthe status of the property they own
from separate property into marital property.

®See, e.gL.M. v. R.M, 2007 WL 3202334, at *8 (Del. Fam. Ct. Aug. 3, 2p(‘The Court

also took into consideration that Wife’s fatheryded the mortgage for the marital home and
ultimately forgave the principal on the mortgaghisTsignificant gift now accounts for 78% of
the marital estate and is a major reason for Wibeiving 57% of said estate despite the parity in
the parties’ receipt of pension benefits.”) (intraitations omitted)Ercole v. Ercole 1998 WL
918823, at *2 (Del. Fam. Ct. July 30, 1998) (“[$}nthe gifts were made to both Husband and
Wife, the Court will consider the $30,000 as jojrdbwned marital property subject to equitable
division. Since the funds came from Husband’s fgnfibwever, the Court will take that fact
into consideration in allocating the percentagérithistion.”) (internal citations omittedpanley

v. Hanley 1993 WL 777367, at *3 (Del. Fam. Ct. Dec. 16,390The important fact is that this
major contribution to the marital estate came fimme of Husband’s parents. . . . Wife will now
share substantially in the equity in this propenty receive a major benefit from this money
which she would receive no benefit from if it hadeen strictly inherited, the Court balances
this significant financial contribution from Huslig side of the family with Wife’s extra

8



relevant factors” and then explicitly instructs tremily Court to consider “whether the
property was acquired by gift,” and because Delawaurts have routinely made similar
considerations in the past, the Family Court ditdabuse its discretion by considering
the fact that the marital residence was a gift ftbmWife’s parents when determining
how to equitably divide the marital property. Adtigh the Family Court should not
reflexively look behind the titling of a joint gitb spouses, here, the relevant factual
record supported the Family Court’s decision to enaknoderate adjustment in favor of
the Wife because the gift seemed to have been atetlyprimarily by the desire of the
parents of the Wife to help her spend more timbéemown parental duties and to help
their grandchildren live in better circumstancésd by making only a moderate
adjustment, the Family Court gave heavy weighh&jbint nature of the gift.
Alimony Award

The Husband also argues that the Family Court shootl have determined that
the Wife was entitled to alimony, because she doésneet the statutory requirement of
dependency. The Husband notes that the Wife passasore than $629,000 in liquid
assets from an inheritance. The parties agreahbanheritance itself is not a marital
asset that should be equitably distributed, but theagree about whether the inheritance
disqualified the Wife from dependency for alimonypposes. The Husband phrased this

issue as “not the amount or duration of alimonyanifay be entitled to but whether she

entitlement in the marital estate due to her infehniealth condition.”)yoss v. Vossl992 WL
120270 (Del. Fam. Ct. Apr. 28, 1992) (“In allocatimarital property, the Family Court is
required to give special consideration to propeitych one spouse has received in the form of
gifts or inheritance. . .. [T]he Family Court,time exercise of discretion, may favor one party
by recognizing that certain property has its origima gift . . . .”) (internal citations omitted).
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Is entitled to any alimony at all, given the fdwattshe has a bank account that contains
$629,000 that is available to her for her own suppd

In order to be awarded alimony, the Wife must destate by a preponderance of
the evidenc¥ that she “[i]s dependent on the [Husband] for supmnd that she
“[lJacks sufficient property, including any awarflmarital property made by the Court,
to provide for [her] reasonable need®.The Wife bears the burden of proof to show that
she is dependent and that she is unable to supprsel?° Dependency is not defined
by the statute, but it “has been defined as aivelaatter.”* We have also interpreted

dependency to mean “more than a minimal existenselusistence levef? The

meaning of dependency must be “measured againstdahdard of living established by

1" Husband’s Motion for Interlocutory Appeal (MayZQ12).
18 Martin v. Martin, 857 A.2d 1037, 1049 (Del. Fam. Ct. 2008)egory J. M. v. Carolyn A. M.
442 A.2d 1373, 1375 (Del. 1982) (cititusband B. v. Wife B295 A.2d 701 (Del. 1972))..
1913Del. C.§ 1512(b) provides that: “A party may be awardém@ny only if he or she is a
dependent party after consideration of all rele¥aators contained in subsection (c) of this
section in that he or she:

(1) Is dependent upon the other party for suppudttae other party is not

contractually or otherwise obligated to providetthapport after the entry of a decree

of divorce or annulment;

(2) Lacks sufficient property, including any awafdmarital property made by the

Court, to provide for his or her reasonable neads;

(3) Is unable to support himself or herself throagipropriate employment or is the

custodian of a child whose condition or circumsemake it appropriate that he or

she not be required to seek employment.”
20 Ann Marie H. v. Joseph J.H456 A.2d 1233, 1234 (Del. 1983)RAOLD H. RUTKIN, 2 FAMILY
LAw AND PRACTICE 8 11.03(1)(a) (2006) (“The spouse seeking a maartee award has the
burden of demonstrating the need for support. sif@se cannot make an adequate showing of
need, support will be denied.”).
L Adelaide A.G. v. Peter W.3158 A.2d 702, 705 (Del. 1983) (internal citatimmitted) (noting
that “Wife's assets (8 1512(b)(2)) and employapi(B 1512(b)(3)) are clearly and expressly
relevant to a determination of her dependency. él@n wife’s assets and income must then be
related to husband’s and their respective needgiaald of self-sufficiency.”); BTKIN, at §
11.03(1) (“The relative economic circumstanceshefparties and the ability to pay maintenance
are the primary considerations when setting intespousal support.”).
22 Gregory J. M, 442 A.2d at 1375.
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the parties during their marriag€”The Family Court found here that “[t]he parties
enjoyed a middle class standard of living duringjrtimarriage.®

When setting an order for alimony, D@l. C.§ 1512(c) instructs the Family Court
to consider “all relevant factors,” including “[gHinancial resources of the party seeking
alimony, including the marital or separate propeportioned to him or her, and his or
her ability to meet all or part of his or her reasble needs independentfy."The
Family Court is also instructed to consider “[apther factor which the Court expressly

finds is just and appropriate to consid&tr.Therefore, “[e]vidence that the spouse

231d. (quotingHusband J. v. Wife J413 A.2d 1267, 1269 n.2 (Del. Fam. Ct. 1979)).
24 Family Court’'s Decision on Alimony (May 6, 2018218 at *14.
25 13Del. C.§ 1512(c)(1)see also Martin v. Martin857 A.2d 1037, 1049 (Del. Fam. Ct. 2004)
(“In making that threshold determination of depemde the Court views the petitioning party’s
circumstances in light of the specific factorsfeeth in Title 13, Section 1512(c). The first (1st)
of those factors involves a review by the Courthaf financial resources of the party seeking
alimony, as well as their ability to meet all orpaf their reasonable needs independently.”).
26 13Del. C.§ 1512(c) provides that: “The alimony order shallin such amount and for such
time as the Court deems just, without regard tatalanisconduct, after considerationaif
relevant factorsincluding, but not limited to:

(1) The financial resources of the party seeking alijpamcluding the marital or

separate property apportioned to him or her, angldvi her ability to meet all or

part of his or her reasonable needs independently

(2) The time necessary and expense required tdracspfficient education or

training to enable the party seeking alimony tal fappropriate employment;

(3) The standard of living established during theemage;

(4) The duration of the marriage;

(5) The age, physical and emotional condition dhlaarties;

(6) Any financial or other contribution made byheit party to the education,

training, vocational skills, career or earning aapeof the other party;

(7) The ability of the other party to meet his er heeds while paying alimony;

(8) Tax consequences;

(9) Whether either party has foregone or postp@wetomic, education or other

employment opportunities during the course of tlaeriage; and

(10) Any other factor which the Court expresslhydsris just and appropriate to

consider.”
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seeking support has independent resources adequatantain his or her lifestyle can
demonstrate the absence of a need for maintenahce.”

Section 1512(c) does not define what “financiabteses” are to be considered
when determining dependency, beyond broadly stafiagit includes “the marital or
separate property apportioned to him or her.” Tittudes an inheritance, which is
defined as separate property under § 151%(tevertheless, the Family Court decided
in this case that it would not require the Wifalissipate the inheritance, and therefore it
would not count the principal of the inheritancevénd the Wife’s financial resources.
Instead, the Family Court only included the interesome from the inheritance toward
the Wife’s financial resources when calculating thiee the Wife was dependéfit.in
doing so, the Family Court committed legal errordolgling an exception to the statute
that does not exist.

The fact that inheritances were carved out of thetal property subject to
equitable division in 8 1513(b) demonstrates thatGeneral Assembly treats
inheritances differently when it so desires. B General Assembly did not craft any
provisions that would remove certain assets frogr‘timancial resources” that should be
included when calculating alimony under § 1512. oftser cases have recognized,
Delaware courts may consider “both the principal emtome of such inheritances under

various provisions of § 1512(c) in fixing the ambohalimony” because 8§ 1512(b)(2)

2T RUTKIN at§ 11.03(1)(a)(iii).

28 13Del. C.§ 1513(b) provides that: “For purposes of thispteronly, ‘marital property’
means all property acquired by either party subseqio the marriage except:

(1) Property acquired by an individual spouse éguest, devise or descent or by gift . . . .”
29 Family Court’s Decision on Alimony (May 6, 2013).
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and (c)(1) do not draw a distinction between ppatand incomé® Indeed, Delaware
courts have included the full value of an inhem@mwhen calculating whether a party is
dependent and entitled to receive alimdhworeover, Delaware courts have not
excluded the full value of an inheritance when glatng a party’s ability to pay
alimony

The relationship between the two provisions furiliestrates that it is important
not to extend the exception for inheritances cowidin the provisions regarding
distribution of marital property in 8 1513 to thareony calculations in § 1512.
“Generally equitable distribution should be consadi[before alimony]. It would be
difficult to determine the needs of the recipieppgse or child and the supporting
spouse’s ability to pay before a tentative equéatistribution award has been
determined.®* The $600,000 inheritance was not equitably distgd because it was not
considered to be marital property subject to donsinder § 1513. In other words, the

Husband already was not entitled to receive a 58i&e of the inheritance equal to

%0 In re Marriage of Tweedale v. Tweedal®96 WL 861492 (Del. Fam. Ct. Dec. 17, 1996),
aff'd sub nomTweedale v. Tweedal@03 A.2d 645 (Del. 1997) (citin@rant v. Grant File No.
CN88-9362, Wakefield, J. (Del. Fam. Ct. Dec. 1589)9.

3.7 L. D. v. K.J.D.2007 WL 4793914 (Del. Fam. Ct. June 27, 2007)ifiacthat the “Wife has
liquid assets available to her to assist her wathrhonthly needs” that were partially from an
inheritance, despite Wife’'s argument “that she &hoot have to use her inherited and
premarital funds to pay for day-to-day living expes”);In re Marriage of Suloff1996 WL
798763, at *2 (Del. Fam. Ct. Sept. 17, 1996) (wh&ie used inheritance to purchase a sports
car, the court noted that “[h]ad Wife . . . puratds car for $11,000 (rather than one for almost
$21,000), she would have $10,000 or approximat2k8%er month over the three years during
which she is eligible for alimony to (in part) méwtr claimed expenses of $1,108 per month”
and counted that $278 toward the wife’s income wietermining dependency).

%2D.E. v. D.E, 2012 WL 4857191, at *8 (Del. Fam. Ct. Aug. 1712D(recognizing that an
inheritance could be used to pay alimony obligatiand including it in the analysis of whether a
party could pay alimony under § 1512(b)(7)).

33 ARNOLD H. RUTKIN, 3FAMILY LAW AND PRACTICE § 38.06.
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$300,000, or even a 60/40 share equal to $240,0080rey that the Husband could
have used to pay alimony. But for the Family Gooirextend that exclusion of the
inheritance through the alimony calculations perfed under 8 1512 would essentially
apply the exclusion a second time, because thatilahce also would not be counted
toward the Wife’s financial resources, which shaldaise to support herself.
Moreover, when dependency is examined as a relatateer, the Wife appears to
have sufficient property to meet her needs independf alimony from the Husband.
The Wife earns an annual income of $16,700 and#maily Court found that she had
annual expenses of approximately $36,050. A 50-g&hwoman is expected to live for
33 years, or until age &3. If the Wife, who is currently age 50, withdrew3a50 per
year from her inheritance to make up the differettoe principal would last over 32.5
years, even if she earned no interest at all. Wiitdrest included, even at only the 2.5
percent interest it is currently earning in a moneyrket account, her inheritance would
last even longer. It would be inequitable to regtine Husband to pay alimony to the
Wife while those assets remain untouched. Thmarticularly true where those alimony
payments put the Husband in a situation where héaeely cover his own expensgs.
The statutory rationale f@onsideringthe full amount of the inheritance — not
merely the interest income —in the dependency tatiom is amplified by the record in

this case, where the inheritance consists of ligggkets in a money market account. |If

34 Actuarial Life Expectancy Tahl&ocIAL SECURITY ADMINISTRATION,
http://www.ssa.gov/OACT/STATS/table4c6.html (2009).

% Family Court’s Decision on Alimony (May 6, 2018)oting that “[a]n alimony award set at
this amount leaves Husband with no excess incomeeter, it does not require Husband to
suffer a monthly shortfall for his expenses”).
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the inheritance had been set up as a trust, uadestwhere the Wife was only to receive
the interest income during her lifetime, then itulebbe logical not to include the
principal in the dependency calculation, becauséAfife would not be able to access it.
But here, the Wife has ready access to over $629r06ash.

The Family Court improperly excludeahy consideration of therincipal of the
inheritance from the Wife’s financial resourceshelcomplete exclusion of those
substantial funds from the calculation of the Wafdependency was contrary to the
alimony statute and constituted an error of laer&fore, this matter must be remanded
to the Family Court for further proceedings in ademce with this Court’s opiniori°®

Contempt Sanction

On April 30, 2012, the Family Court ordered the blrsd to make interim
alimony payments of $2,018 to the Wife. The Husbpaid the full amount from May
2012 through July 2012. After that time, the Husbpaid $1,008 in some months, but
nothing for at least three montffsOn August 23, 2012, the Wife filed a rule to show
cause petition. The Family Court held a hearindpott the final distribution of marital
assets and the rule to show cause petition on Bgbriy 2013. The Husband claimed
that he could not afford to make the payments. dBuing his testimony, the Husband

admitted he was living with and paying all of thgenses for his girlfriend, who had

% |f the Family Court determines that the Wife is dependent on the Husband on the basis of
her substantial inheritance, then the interesteataed on the inheritance is no longer a relevant
issue in the case. The interest rate was only isedlculate the Wife’s income for the purpose
of determining her monthly shortfall, which wasrhesed to calculate the amount of alimony
the Husband would be required to pay.

3" These months included August 2012, September 20d%mber 2012, and January 2013.

% These months included October 2012, December 20ftPFebruary 2013.
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been out of work. These expenses included thegaget utilities, and the cost of five
cats. The Family Court issued a final order on Ma%013, that found the Husband to
be in contempt and determined that the Husband ¢heedife $10,126 in total.

The Husband argues that he should not be heldnteogpt because he was not
able to pay the full amount of the alimony paymeniee Husband notes that the final
alimony order determined that he was only ableatyp $948 per month, or a total of
$8,532. Because the Husband paid more than $&58&rim alimony, he argues that
he was not in contempt of the order. The Husbdswagues that the Family Court
should have retroactively modified the interim alimy order to match the final alimony
order, so that he would not be in contempt of tlekein

This Court has explained that “[t]hree criteria s met to support a finding of
contempt: 1) there must exist a valid . . . or@githe [respondent] must have had the
ability to abide by the valid . . . order; and t8¢ [respondent] must have, in fact,
disobeyed the . . . order. . . . [The petitionetstrshow a violation . . . by clear and
convincing evidence® In this case, it is undisputed that the Familp@entered an
interim alimony order on April 30, 2012. It alsoundisputed that the Husband failed to
make sufficient alimony payments to the Wife ashef date of the hearing. Thus, the

only question is whether the Husband had the ghdiabide by the order. This Court

39 Sparks v. Matthew2013 WL 6870007 at *1 (Del. Dec. 31, 2013) (GugwVatson v. Givens
758 A.2d 510, 512 (Del. Fam. Ct. 1999) (citationsitted)).
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has noted that “inability to pay may be a defebs that the respondent has the burden
of proving his inability to pay®*

Furthermore, the Husband’s argument that the mterder was incorrect because
the payments were too high is unavailing. “[T]leit will not listen to an excuse for the
contemptuous action based upon an argument thatdlee in question was imperfect or
erroneous* In other words, the Husband cannot simply stogingapayments because
he thought that the payments were too much—esphewiakere he stopped making
payments before the Family Court made a final dateation of the amount that would
be due.

Rather, if he genuinely could not pay, the Husbsimalild have informed the court
of that, made an appropriate motion to modify, pai as much as he was able. The
Husband appears to have met part of this respdibsity moving to modify the interim
order, but was unable to get that motion considbgethe Family Court before the

hearing on the final award itséff. The Husband also seems to have tried to pay hehat

d,

“ Mayer v. Mayer132 A.2d 617, 621 (Del. Ch. 1957) (“No person méty impunity disregard
an order of the court having jurisdiction over subject matter and of the parties.”).

“21n addition to filing a motion for reargument aanl interlocutory appeal to the Supreme Court,
both of which were denied, the Husband requestezhang before the Family Court to
reconsider the amount of alimony on June 12, 20G@ng the period of time he was still paying
the required amount. The Family Court schedulbdaing for Sept. 5, 2012. But the Wife

filed a motion to remove that hearing because ars¢g ancillary hearing had been scheduled to
determine the final distribution of assets andlfavaard of alimony on Dec. 11, 2012. The court
granted the Wife’s motion, noting that it would sader the Husband’s request to retroactively
modify the alimony order at the December hearifige Wife then requested a continuance,
which the court also granted. The Husband’s matmomodify the alimony award was thus not
considered until Feb. 7, 2013, when the ancillaagring took place. By that point, the Husband
had ceased to maintain his alimony obligationaniaele payments of $1,000 in August,
September, November, and January, but no paymefistober, December, and February.
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could for some time after arguing to the Family @aliat he could not afford to pay the
full amount the Family Court ordered as interim iy alimony.

But rather than continue to pay what he couldHhsband failed to pay anything
at all for three months. Although a different jedgight have concluded otherwise, the
Family Court was within its discretion to conclutiat this self-help was inconsistent
with the Husband’s responsibilities to honor a tauder. Accordingly, the Family
Court properly exercised its discretion when itrfduhat the Husband was in contempt
of the interim alimony order, refused to retroaetwvmodify the award, and required the
Husband to pay the Wife the overdue payments.

The record reflects that the Family Court orderedliiusband to pay the $10,126
in interim alimony that was owed to the Wife. THesband argues that this sanction for
civil contempt was an impermissible punitive finehis Court has explained that
“whether a contempt is civil or criminal turns dret'character and purpose’ of the
sanction involved® “[A] contempt is civil in character when ‘instieed to preserve and
enforce the rights of private parties to suits, emdompel obedience to orders and
decrees made to enforce the rights and admintstenreimedies to which the court has
found them to be entitled* Here, the sanction was not a fine but was theuatndue

to the Wife under the interim alimony order. Camyrto the Husband’s arguments, the

Although the court did modify the alimony awardla February hearing, it did not grant
retroactive relief to the Husband.

3 DiSabatino v. Salicet71 A.2d 1344, 1349 (Del. 199@)uptingUnited Mine Workers v.
Bagwell 512 U.S. 821 (1994)).

% City of Wilmington v. Gen. Teamsters Local Unio6,321 A.2d 123, 125 (Del. 1974); see
alsoDiSabating 671 A.2d at 1350quoting United Mine Workers v. Bagweil2 U.S. 821

(1994) (“A fine is ‘considered civil and remedi#lit either ‘coerce[s] the defendant into
compliance with the court’s order, [or] ... compate$s] the complainant for losses sustained.™).
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sanction was not designed to “punish” him for lagufre to pay, but rather, it was only
intended to compel him to obey the order, makethgnents, and bring the account
current.
Attorney’s Fees Award

The Family Court ordered the Husband to pay theeWittorney’'s fees and costs
associated with the April 30, 2012 interim alimarger?® The Husband argues that the
Family Court abused its discretion when it orddred to pay the Wife's legal fees
because it did not properly consider the Wife’sfial resources, including her
substantial inheritance.

The Family Court has broad discretion in decidiritgether to award attorney’s
fees and cosf®. 13Del. C.§ 1515 provides:

The Court from time to timafter considering the financial resources of

both partiesmay order a party to pay all or part of the coghe other

party of maintaining or defending any proceedinderrthis title and for

attorneys’ fees, including sums for legal servieeglered and costs

incurred prior to the commencement of the proceedmafter the entry of

judgment?’
The purpose of 81515 is “to provide a financialiyagdivantaged spouse with the financial

resources to prosecute or defend a [divorce] a&fibmhe Family Court will consider

whether a party’s excessively litigious conduct hacadverse financial effect on the

*>Including the Wife’s motion for temporary alimorher response to the Husband’s motion for
reargument, her response to the Husband’s motistaig her response to the Husband’s
application for certification of interlocutory apgdeand her petition for rule to show cause.

¢ Julin v. Julin 787 A.2d 82, 84 (Del. 2001}Vheeler v. Wheele636 A.2d 888, 892 (Del.
1993);Lynam v. Gallagher526 A.2d 878, 885 (Del. 198 ray v. Gray 503 A.2d 198, 204
(Del. 1986).

“"13Del. C.§ 1515.

*8 Mays v. Mays1988 WL141148, at *2 (Del. Nov. 23, 1988) (citiBgay, 503 A.2d at 204).
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other party*® Family Court Civil Rule 88 also permits the Fayrilourt to assess a party
the reasonable counsel fees of any other partyravtieere is a legal or equitable basis

therefor.®

An award of attorney’s fees and costs “must motriade arbitrarily and must
be supported by the evidente.

In this case, the Family Court ordered the Huslfemgay Wife’s counsel fees
and court costs associated with Wife’s requestaiterim alimony and enforcement
thereof.® But in that same paragraph, the Family Courestat|a]s to the balance of
Wife’s legal fees, she has substantial assetsfouhich she can pay those expensgs.”
In Mays this Court upheld an award of attorney’s feesabise the Family Court had
determined that the “excessively litigious conduwiitbne spouse had an “adverse
financial effect” on the otheéf. In this case, as iMays the Family Court looked to the
litigious aspects of the Husband’s conduct thatdetthe finding of contempt for failing
to pay interim alimony’ but determined that the Husband and Wife wouldthair own
attorney’s fees for the remaining aspects of tiigaliion>® This reasoning reflects that

the Family Court properly exercised its discretimawarding the Wife @ortion of her

attorney’s fees and costs.

1d.

0 Fam. Ct. Civ. R. 88 (“In every case where ther lisgal or equitable basis therefor the Court
may assess a party the reasonable counsel feay ofleer party.”).

1| ynam 526 A.2d at 885.

>2 Family Court’s Decision on Alimony (May 6, 2018218 at *21.

>3 Family Court’s Decision on Alimony (May 6, 2018218 at *21.

: Mays v. Mays1988 WL 141148, at *2 (Del. Nov. 23, 1988).

ol
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Conclusion
The judgment of the Family Court is affirmed, @ry and reversed, in part. This

matter is remanded for further proceedings in ataace with this opinion.
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