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BeforeSTRINE, Chief JusticeRIDGELY andVALIHURA, Justices.
ORDER

This 28" day of August 2014, upon careful considerationhef appellant’s
brief under Supreme Court Rule 26(c) (“Rule 26(c}ils attorney’s motion to
withdraw, and the State’s response, it appeatse@ourt that:

(1) On August 15, 2011, the appellant, Christophest, was indicted on
two counts of Robbery in the First Degree, one tairRobbery in the Second
Degree, and one count of Attempted Robbery in & Begree. On January 9,
2012, West pleaded guilty to Robbery in the Firggi2ze and Robbery in the
Second Degree, and in return the State enteradl@prosequi on the remaining
counts in the indictment. Also, as part of theapgreement, West agreed that he

was eligible to be sentenced as a habitual offendder title 11, section 4214(a)



of the Delaware Code.On March 30, 2012, after a presentence investigathe
Superior Court declared West a habitual offendedeunsection 4214(a) and
sentenced him to a total of twenty-eight yearsetdl V suspended after twenty-
five years for three years at Level IV suspendedrafix months for decreasing
levels of supervision.

(2) On February 27, 2013, West filegoia se motion for postconviction
relief under Superior Court Criminal Rule 61 (“Rufl”). West alleged
overlapping claims of ineffective assistance oéltcounsel, involuntary guilty
plea, and coerced confession. Also, West allegatihis sentence under section
4214(a) was illegal. West's postconviction motiwas referred to a Superior
Court Commissioner, who appointed counsel to remtegVest and directed that
counsel file an amended postconviction motion.

(3) On November 12, 2013, in lieu of an amendedgoowiction motion,
West's counsel filed a motion to withdraw under &uB1(e)(2f. Counsel
represented that he had reviewed the record aretndieed that there were no

claims for postconviction relief that he could “etdly advocate” on behalf of

! See 11 Del. C. § 4214(a) (providing that any persorowlas been convicted of a felony three
times “under the laws of this State, and/or anyeotétate . . . and who shall thereafter be
convicted of a subsequent felony of this Stateeidated to be an habitual criminal, and the court
... may in its discretion, impose a sentencepatfouife imprisonment upon the person”).

2 See Del. Super. Ct. Crim. R. 61(e)(2) (“If counsel siters the movant's claim to be so lacking
in merit that counsel cannot ethically advocateaidtd counsel is not aware of any other
substantial ground for relief available to the matyaounsel may move to withdraw.”)
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West® West responded to his counsel’s motion to withwirarguing that his
involuntary guilty plea claim and illegal senterataim “still have merit.”

(4) On December 12, 2013, the Commissioner issueepart making
findings of fact and conclusions of law on Westwaluntary guilty plea and
illegal sentence clainds. The Commissioner concluded that both claims were
without merit and recommended that West's coungelilsl be granted leave to
withdraw and that the postconviction motion shobé&ldenied. By order dated
January 7, 2014, the Superior Court adopted the nissmoner’'s report and
recommendation. This appeal followed.

(5) Not surprisingly, on appeal, West's counses liiled a brief and a
motion to withdraw under Rule 26(c) asserting tlia¢re are no arguably
appealable issues. West, through his counselsiitamitted several points for the
Court’s consideration. The State has respond&dest’s points and has moved to
affirm the Superior Court judgment.

(6) When reviewing a motion to withdraw and an aapanying brief

under Rule 26(c), the Court must be satisfied t@tappellant's counsel has made

3

Id.
* State v. West, 2013 WL 6606833 (Del. Super. Comm'r Dec. 12, 2013
5

Id.



a conscientious examination of the record and alefbr arguable claims. The
Court must also conduct its own review of the rdcand determine whether the
appeal is so totally devoid of at least arguablpesbable issues that it can be
decided without an adversary presentafion.

(7) On appeal, West raises the same claims thatamsed in his
postconviction motionj.e., ineffective assistance of trial counsel, invoamt
guilty plea, coerced confession, and illegal sertegenWest also raises two new
claims that he did not raise in his postconvictination? Because West did not
fairly present these arguments to the Superior Charmay not rely upon them in
this appeal, because he was given a fair oppoytlyitthe Superior Court to
explain the reasons why his claims had merit and thchance to articulate these
claims in a timely way. Furthermore, his new claitfack any discernible merit
and do not rise to the fundamental level neceskarys to allow West to raise

them for the first time on appe&l.

® Penson v. Ohio, 488 U.S. 75, 83 (1988McCoy v. Court of Appeals of Wisconsin, 486 U.S.
429, 442 (1988)Andersv. California, 386 U.S. 738, 744 (1967).

“1d.

8 West's first new claim alleges that he was detiisd“choice of counsel” because he was not
made aware that his family had offered to pay fqrigate attorney. His second new claim
challenges the veracity and reliability of informoat provided to the police by his mother and
uncle.

® See Del. Supr. Ct. R. 8 (“Only questions fairly presshto the trial court may be presented for
review; provided, however, that when the interedtgistice so require, the Court may consider
and determine any question not so presented.”)
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(8) Having considered West's well-pled involuntagyilty plea and
illegal sentence claims on appeal, we concludettitagte claims are without merit
on the basis of, and for the reasons providechmGommissioner’s thorough and
well-reasoned report and recommendation that wasptad by the Superior
Court’® Moreover, because a voluntary guilty plea cousit a waiver of any
alleged errors or defects occurring prior to theyeaf the plea, we conclude that
West's voluntary guilty plea acts as a waiver f tliaim that his confession was
coerced?

(9) In his postconviction motion, West alleged that trial counsel was
ineffective when he failed to file a motion to suggs and failed to keep West
informed of discovery. On appeal, West raisesdlraikegations as well as a new
allegation that his trial counsel was ineffectivieen he failed to review the police
report. Because West did not raise his new allegatf ineffective assistance of
counsel in either his postconviction motion or witenwas given a chance by the
Superior Court to explain why he had meritoriousirok despite his counsel’s

contrary view, he cannot raise it in this appéal.

19 qate v. West, 2013 WL 6606833 (Del. Super. Comm’r Dec. 12, 2013

1 See Foote v. State, 2012 WL 562791 (Del. Feb. 21, 2012) (citibgwner v. Sate, 543 A.2d
309, 312-13 (Del. 1988)).

12 Del. Supr. Ct. R. 8.



(10) West's pled allegations of ineffective assis@a of counsel are
without merit. To prevail on an ineffective couhséaim in the context of a
voluntary guilty plea, West must demonstrate aageabkle probability that, but for
his counsel’'s unprofessional errors, he would reotehpleaded guilty but would
have insisted on proceeding to trial. West must also make, and substantiate,
concrete claims of actual prejudi€e. In the record before this Court, which
reflects that the plea provided a substantial berief West, and that West
discussed the plea extensively with his trial celirssd was satisfied with trial
counsel’'s representation, West has not demonsttiat¢dhe was prejudiced by any
alleged errors of his trial counsel.

(11) Having carefully reviewed the parties’ posisoon appeal and the
Superior Court record, the Court has concluded Watst's appeal is wholly
without merit and devoid of any arguably appealabéeie. We are satisfied that
West’'s counsel made a conscientious effort to emarthe record and the law and

properly determined that West could not raise ator@us claim on appeal.

13 See Foote v. Sate, 2012 WL 562791 (Del. Supr.) (citifgbury v. Sate, 551 A.2d 53, 60 (Del.
1988)).

%1d. (citing Younger v. Sate, 580 A.2d 552, 556 (Del. 1980)).

15 Accord Parisi v. State, 2003 WL 21024621 (Del. May 5, 2003) (citiSgmerville v. Sate, 703
A.2d 629, 632 (Del. 1997) aridowner v. State, 543 A.2d 309, 312-13 (Del. 1988)).
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NOW, THEREFORE, IT IS ORDERED that the State’s mwotto affirm is
GRANTED. The judgment of the Superior Court is ARMED. The motion to
withdraw is moot.

BY THE COURT:

/sl Henry duPont Ridgely
Justice




