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RIDGELY, Justice:

In this personal injury and wrongful death case, febdant-
Below/Appellant/Cross-Appellee R.T. Vanderbilt Camg, Inc. (“Vanderbilt”)
appeals from a Superior Court judgment on a jumgicé of $2,864,583.33 plus
interest to Plaintiff-Below/Appellees/Cross-Appelldarcel Galliner (“Galliher”),
individually and on behalf of the Estate of Mich&ghlliher. The decedent,
Michael Galliher (“Michael”), contracted and diesiin mesothelioma as a result
of exposure to asbestos or asbestiform materidevamployed by Borg Warner
at a bathroom fixtures facility. Vanderbilt proedl industrial talc to Borg Warner,
which is alleged to be the source of the substaihed caused Michael's
mesothelioma. At trial, Vanderbilt denied causatmd claimed that Borg Warner
was responsible because it did not operate thktyaa a manner that was safe for
employees like Michael.

Vanderbilt raises two claims on appeal. First, dabilt contends that the
trial court erred when it failed to instruct theyjwn the duty of care required of
Borg Warner, as Michael's employer. Second, Vabitteargues that the trial
court erred when it failed to grant a new trialdzhen the admission of unreliable

and inflammatory evidence that previously was rutetimissible. Among other

! The facility originally owned by Borg Warner becarknown as Artesian Industries in the
1970s and Crane Plumbing in the early 1990s. hoplgity, we refer to these entities
collectively as “Borg Warner.”

2



things, a witness for Galliher introduced hearseg,subject to cross-examination,
that Vanderbilt employees were “liars” and that ®farbilt had spent millions of
dollars “buying senators.”

Galliher raises one claim on cross-appeal. Galldmtends that the trial
court erred as a matter of law when it disallowedtgudgment interest for a
certain period of months.

Vanderbilt introduced evidence at trial to showttBarg Warner breached
the relevant standard of care. The trial courtekrvhen it failed to provide any
instruction to the jury on Borg Warner's duty ofreato Michael, despite
Vanderbilt's request that it do so. The trial dalso abused its discretion when it
denied Vanderbilt's motion for a new trial basedmnighe substantial prejudice
resulting from the admission of evidence, not stibfe cross-examination, that it
had engaged in criminal conddctccordingly, we must reverse the judgment and
remand for a new trial. Because there will be w trel, it is not necessary for us
to address Galliher’s cross-appeal concerning jpogfment interest.

Facts and Procedural History

From 1966 to 1968 and 1970 to 2005, Michael wasl@yegd primarily in

the cast shop filling ceramic molds at Borg Warrermplant that manufactured

bathroom fixtures in Mansfield, Ohio. Borg Warnesed the NYTAL brand

2 As a matter of federal law, 18 U.S.C. § 201 crisiires the bribery of public officials, which
includes Members of Congress.
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industrial talc—which Vanderbilt mined, sold, andtdbuted to Borg Warner—to
dust molds for the ceramics that were manufacturdide cast shop where Michael
worked. Borg Warner used NYTAL talc in the castshuntil the late 19705.The
cast shop was described as “dirty” and “HoA”’former Borg Warner employee
testified that when he left the cast shop at thet @nthe work day his arms and
clothes would be white from the dust. That forreemployee also testified that
Borg Warner did not require its employees to weasks in the cast shop until the
mid- to late-1980s.

Michael was diagnosed with malignant mesotheliom@&ugust 2010 and
died from that condition in February 2011. In 20QGalliher filed a wrongful
death suit against Vanderbilt, alleging that Midhaentracted mesothelioma as a
result of exposure to Vanderbilt's NYTAL industridhlc, which contained
asbestiform fibrous materials. Vanderbilt concededt the industrial talc
contained asbestiform minerals but denied thataleecontained actual asbestos or
caused mesothelioma. Instead, Vanderbilt allepat Borg Warner and a third
party, CertainTeed Corporation, were responsibldvichael’s death. Vanderbilt

further alleged that Michael was negligent forifeglto protect himself.

3 By 1984, the talc used in the cast shop where Mitiworked was Montana Treasure Talc,
which, the parties agree, did not contain fiberat thbould have contributed to Michael's
mesothelioma. NYTAL was used in the facility agiiom the mid-1980s until 1992 to make
glaze in an area of the facility that was adjadentlichael’'s work area. But the parties agree
that Michael was not exposed to NYTAL after 1992.

* Appellant’s Opening Br. Appendix at A308.
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At trial, three different witnesses for Galliher dea statements that
previously were ruled inadmissible. Vanderbilt radvfor a mistrial based on
these statements and also moved for a judgmentasdtar of law. Both motions
were deferred until after the jury’s verdict. Inpaayer conference, Vanderbilt
provided proposed jury instructions on Borg Warseatuty of care as Michael's
employer. The trial court ultimately declined teclude Vanderbilt's proposed
instructions.

After deliberations, the jury returned a verdictanor of Galliher, awarding
$2,864,583.33 in damages. The jury further fourathdérbilt was one hundred
percent liable for Galliher's damages, that Borgriféa bore no responsibility, and
that Michael had not been negligent. Following\tbedict, Vanderbilt renewed its
motions for a new trial and for judgment as a nmadfdaw, which were denied by
the trial court. Galliher moved for costs and rag, which were granted except
that post-judgment interest was deferred for neary months. This appeal
followed.

Discussion

Vanderbilt contends that the trial court erred witefailed to instruct the
jury on Borg Warner’'s appropriate duty of care ataised its discretion when it
refused to order a new trial because of the adamsf unreliable and

inflammatory evidence. This Court reviews the derof a requested jury



instructionde novo.”> We review for an abuse of discretion the trialits denial
of a motion for new trial.

“A party is not entitled to a particular jury insttion but does have the
unqualified right to have the jury instructed onaarect statement of the substance
of the law.” “A trial court may not,sua sponte, refuse to instruct the jury on
claims that have been pleaded and upon which esédéas been presentéd.”
Rather, “[t]he trial court must ‘submit all the iges affirmatively to the jury’ and
must not ignore a requested jury instruction apylie to the facts and law of the
case.? “A trial court's charge to the jury will not senas grounds for reversible
error if it is ‘reasonably informative and not neiating, judged by common
practices and standards of verbal communicatith.”

Vanderbilt argues that the trial court failed teeqdately instruct the jury on

the duties Borg Warner owed to Galliher. The tr@@urt's instruction on

comparative negligence provided:

®> Sammons v. Doctors for Emergency Servs,, P.A., 913 A.2d 519, 540 (Del. 2006) (quoting
Manlove v. State, 867 A.2d 902, 2005 WL 277929, at *1 (Del. 2005)).

® Cuonzo v. Shore, 958 A.2d 840, 844 (Del. 2008) (citingpung v. Frase, 702 A.2d 1234, 1236
(Del. 1997)).

’ Koutoufaris v. Dick, 604 A.2d 390, 399 (Del. 1992) (citir@ulver v. Bennett, 588 A.2d 1094,
1096 (Del. 1991)).

8 North v. Owens-Corning Fiberglas Corp., 704 A.2d 835, 838 (Del. 1997) (citinfsbestos
Litig. Pusey Trial Grp. v. Owens-Corning Fiberglas Corp., 669 A.2d 108, 111-12 (Del. 1995)).
°1d. (quotingAlber v. Wise, 166 A.2d 141, 143 (Del. 1960)).

19 Bjshop v. Sate, 593 A.2d 589, 1991 WL 78470, at *3 (Del. 1991)dting Probst v. Sate, 547
A.2d 114, 119 (Del. 1988)).
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Defendant claims that non-party Borg Warner/Artesias
at fault and that its fault caused or contributedchusing
Michael Galliher's mesothelioma and death. Defeandzso
claims that Michael Galliher was at fault and tiad fault
caused or contributed to causing his mesotheliamdadaath.

Defendant, not Plaintiff, bears the burden of priwoshow,
by a preponderance of the evidence:

(1) that Borg Warner / Artesian was at fault anat tks fault
caused or contributed to causing Mr. Galliher’'s otleslioma
and death; and/or

(2) that Mr. Galliher was at fault and that Mr. @@r's
fault caused or contributed to causing his mesmiimal and
death.

If you determine that damages should be awardethdo
Plaintiff, you will consider and assign percentagke fault
among Defendant and those above whom you findve baen
at fault and whose fault contributed to causing Malliher’s
mesothelioma and death, as follows:

(1) the percentage of fault of the defendant;

(2) the percentage of fault that is attributable Borg
Warner / Artesian;

(3) the percentage of fault that is attributableMahael
Galliher.

The sum of these percentages must equal 160%.

Vanderbilt claims that the trial court also erreden it failed to instruct the

jury—as requestéd—on Borg Warner's duty of care to its employeest the

1 Appellant’s Opening Br. Appendix at A1055.
12yvanderbilt’s proposed instructions provided:
26 DUTY OF EMPLOYER—DEFENSE PROPOSED

Every employer shall furnish employment which igestor the employees
engaged therein, shall furnish a place of employméch shall be safe for
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prayer conference, the trial court indicated thatbelieved that Vanderbilt's
proposed jury instruction related to Borg Warneiisty of care as Michael’s
employer was too long and that it would tailor thestating “I'll think of
something for you™ But the final jury instructions did not include astruction
on Borg Warner’s duty of care. And when Vanderpdinted out that there was
no instruction on Borg Warner’s duty of care, thaltcourt said, “l deliberately
have removed those from the chartfe Because the trial court refused to provide
any instruction to guide the jury in its delibeosuts on the responsibility of Borg
Warner as a premise owner and employer, Vandealgiies that the trial court

committed reversible error. We agree.

the employees therein and for frequenters thesdw| furnish and use safety
devices and safeguards, shall adopt and use metdmtiprocesses, follow
and obey orders, and prescribe hours of labor neddp adequate to render
such employment and places of employment safe,saall do every other
thing reasonably necessary to protect the lifejtihheaafety, and welfare of
such employees and frequenters.
27. DUTY OF EMPLOYER—DEFENSE PROPOSED

No employer shall require, permit, or suffer anypéygee to go or be in any
employment or place of employment which is not safel no such employer
shall fail to furnish, provide, and use safety desgi and safeguards, or fail to
obey and follow orders or to adopt and use metlaodsprocesses reasonably
adequate to render such employment and place otogmpnt safe. No
employer shall fail to do every other thing reasipaecessary to protect the
life, health, safety, and welfare of such employeesrequenters. No such
employer or other person shall construct, occupymaintain any place of
employment that is not safe.

Appellant’s Opening Br. Appendix at A1025.

*1d. at A300.

1d. at A312.



The parties agree that Ohio law governs substargstees in this case. The

Ohio Judicial Conference has developed model jusyruictions that it encourages
trial courts to use. In relevant part, Civil Chaptt17.11 of the Ohio Jury
Instructions provides an instruction on the genehatly of care of a premises
owner:

The owner of the premises owes a duty to a freguentuse

ordinary care for the frequenter’s safety, to kikeppremises in

a reasonably safe condition, and to use ordinamy twaprovide

notice of any concealed dangers of which the owafethe

premises has knowledge, or which by using ordineaye
should have discoveréd.

Similarly, Ohio Revised Code 88 4101.11 and 410imjjbse an affirmative duty
on employers to furnish a safe work environmenttangrevent an employee from
working in an unsafe environmefit.This duty of care under Ohio law “is no more
than a codification of the common-law duty owed dy owner or occupier of
premises to invitees, requiring that the premiseskbpt in a reasonably safe
condition, and that warning be given of dangers/bich he has knowledgé” If
the trial court believed that Vanderbilt’'s propogeqd instruction was too long, it
could have done as it promised and narrowed thrutt®ons Vanderbilt submitted

or given a general instruction, similar to the dioend in the Ohio Judicial

15> Ohio Judicial Conferenc&requenter, 1 CV Ohio Jury Instructions 617.11(2) (2002).

16 See Ohio Rev. C. § 4101.11 (providing that employerseha duty to protect employees and
frequenters);id. 8 4101.12 (providing that employers have a dutyfumish a safe work
environment for employees and frequenters).

" Eicher v. U.S Sedl Corp., 512 N.E.2d 1165, 1167 (Ohio 1987) (citi¥destwood v. Thrifty
Boy Super Mkts., Inc., 278 N.E.2d 673, 674 (Ohio 1972)).
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Conference’s model instruction. The trial cougoatould have asked counsel for
Vanderbilt to submit a more tailored instructiontbe subject themselves.

But the jury instructions ultimately given did nptovide any statement of
the law as to Borg Warner’'s duty of care under Qaw even though Vanderbilt
contended that Borg Warner breached its duty of tmMichael. Rather, the trial
court’s instructions only asked the jury to deterenif Borg Warner was “at fault”
without giving the jury any guidance on what actsomissions would establish
fault on the part of an employer as a matter of.laWwhis material omission
regarding the substance of Ohio law left the jurthaut a correct statement of the
applicable law and requires a new trial.

In its second claim on appeal, Vanderbilt contethds the trial court abused
its discretion when it denied Vanderbilt's motiaor fa new trial because of four
different statements involving three witnesses.e Tist statement occurred when
defense counsel questioned Dr. Barry Castlemaaxpert for Galliher, on various
topics during cross-examination. Defense counsietch Dr. Castleman about his
book and any references to Vanderbilt:

[Defense Counsel]. Does your book mention RT Vaitter
[Dr. Castleman]. Yes.

[Defense Counsel]. Is that the one paragraph, ‘tevae
paragraph on RT Vanderbilt?
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[Dr. Castleman]. The paragraph where Johns-Manpiéeple
are calling RT Vanderbilt liar$

Then defense counsel asked Dr. Castleman aboutevialis efforts to obtain
favorable reports and regulatory rulings.

Q. And RT Vanderbilt has been studying talc sirfee 1970s;
correct?

[Dr. Castleman]. Well, since government regulatofficials
started to impose duties on them. Yes, Vandehbit reacted
by coming forth with studies and statements of auasikinds.
They spent millions of dollars on that.

[Defense Counsel]. How do you know they spent omki of
dollars?

[Dr. Castleman]. Just the volume of studies, asl vesl
testimony that's emerged in the course of thisomstand
unearthing this history. | figure 16 million dai& | believe,
was used in one document.

[Defense Counsel]. Who gave the 16 million dollavkp was
that testimony by?

[Dr. Castleman]. | think it was by a worker at Vanboilt
talking about [what] one of the Vanderbilt familpld the
workers.

[Defense Counsel]. So a talc worker, a miner olemifight?
[Dr. Castleman]. Right.

[Defense Counsel]. Is reporting how much Vandedpknt on
this?

[Dr. Castleman]. How much the company owners tohd they
spent buying senators and lobbying the governnyest;

18 Appellant’s Opening Br. Appendix at A182.
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After this second statement, Vanderbilt objectexd #e trial court told the jury to
“disregard the statement about buying senatorgjaxdrnors.®

Vanderbilt claims that Dr. Castleman’s statemeaitsng with statements by
Sean Fitzgerald, an expert for Galliferand Thomas Rogers, a Vanderbilt
employe€? were sufficiently prejudicial to require a mistriaAs we explain
below, Dr. Castleman’s statement about Vanderhilgaging in bribery is
especially egregious and requires a new trial. nBhe trial court openly worried
whether “any amount of curative instructions” wotddase from the minds of the
jury” the statements made by Dr. CastlerffariTherefore, we need not examine
other testimony beyond Dr. Castleman’s to reachdmaision that the trial court
abused its discretion when it denied Vanderbiltation for a mistrial.

To establish an abuse of discretion in the derfialmotion for a new trial, a

party must demonstrate that a witness’s impropenngents were “significantly

91n re Asbestos Litigation (Michael Galliher v. R.T. Vanderbilt Co., Inc.), No. N10C-10-315,
slip op. at 11 (Del. Super Ct. Aug. 27, 2013) [heatter Op.].

20 Appellant’s Opening Br. Appendix at A183.

L At trial, Fitzgerald used a chart to illustrate fbe jury certain studies that he had reviewed
before reaching his conclusions that Michael’s rttedoma was caused by NYTAL talc. The
chart included findings from a report that the Itt@urt had deemed inadmissible. When
Fitzgerald was cross-examined about the mathenhatdzulations in the chart he stated, “[t]he
math isn’t going to work because the math thatddumcluded an analysis that | was -- | was
told could not be a part of this.” Appellant's Oyiey Br. Appendix at A233. Vanderbilt argues
that the introduction of this excluded report wasjydicial.

22 Rogers testified that there were rumors at theermihere NYTAL talc was mined that the
materials they were mining contained asbestos. ffilaé court had previously ruled that
testimony about the rumors was inadmissible heardgnderbilt argues that this hearsay was
prejudicial.

23 0p. at 12.
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prejudicial so as to deny them a fair tri#fl."Where a party can establish that the
statements were improper and prejudicial, the iskea becomes “whether the
improper comments caused sufficient prejudice éoctbmplaining party to warrant
reversal or whether the prejudice was cured byc#utionary instructions given by
the Trial Court.® In gauging the effect of admission of impropeidence, this
Court—like the trial court below—considers “(1) tb®seness of the case, (2) the
centrality of the issue affected by the error, é)dhe steps taken in mitigatiof®”

It is undisputed that Dr. Castleman’s hearsay resty that Vanderbilt
employees were lying about the company’s produdtthat Vanderbilt engaged in
illegal conduct of bribing senators was improp@ur analysis thus centers on the
prejudicial effect of this evidence. Under thestfiprong of the test, the case was
close. Vanderbilt presented scientific studiesclwhiound that Vanderbilt's talc
did not contain asbestos and had not been scoallyfi shown to cause
mesothelioma. Galliher, on the other hand, preskrdxpert testimony that
Vanderbilt's talc did contain asbestos and thath#d caused Michael’s

mesothelioma. Thus, whether Vanderbilt's talc aordd asbestos that could

24 DeAngelis v. Harrison, 628 A.2d 77, 80 (Del. 1993) (quotishively v. Klein, 551 A.2d 41, 44
(Del. 1988)).

25 Joseph v. Monroe, 419 A.2d 927, 930 (Del. 1980) (citirgniv. of Delaware v. Munson, 316
A.2d 206, 208 (Del. 1974)).

26 DeAngelis, 628 A.2d at 81 (citingdughes v. Sate, 437 A.2d 559, 571 (Del. 1981)).
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cause mesothelioma was a hotly contested issue evittence presented going
both ways on that dispositive question.

Under the second prong, the erroneous admissidgheo$tatements by Dr.
Castleman was especially problematic because #tensénts went to the core of
Vanderbilt's casé’ Dr. Castleman’s comments included impermissitbiaracter
evidence that discussed the credibility and mabwat of Vanderbilt as a
company. Even though the central issue at triad wascientific question—i.e.,
whether Vanderbilt's talc contained substances t@atsed mesothelioma—the
answer to that question implicitly depended on ¢hedibility of Vanderbilt as a
company. In order for the jury to determine thanderbilt’s industrial talc did not
contain asbestos or otherwise cause Michael's ekotna, the jury would have
to believe Vanderbilt's statements and official gamy reports. Thus, the
iInadmissible testimony provided by Dr. Castlemarpenmissibly undermined
Vanderbilt's credibility on a key factual disputetaal.

Finally, under the third prong, the trial court'sirative response was
insufficient to mitigate the prejudice caused bg tmpermissible testimony. The
trial court failed to provide any curative instract regarding the hearsay evidence
about Johns-Manville employees. And while thd w@urt did instruct the jury to

disregard Dr. Castleman’s statement about “buysmp®rs,” it later worried that

2" The trial court “expressed serious concerns” WithCastleman’s testimony and characterized
his comments as “regrettable.” Op. at 11-12.
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“no amount of curative instructions will erase fithm the minds of the jury’®
That worry was fully justified because the inadnfils testimony was so
derogatory that a simple admonishment to ignoré dlspect of Dr. Castleman’s
testimony, while leaving the jury to accept thetret his views as an expert
witness, was clearly insufficient. Further, thesas no curative instruction
regarding the hearsay statements alleging that &fért spent sixteen million
dollars on studies to undermine government reggjasmtion. Thus, the trial
court’s corrective action was insufficient to métg the prejudice caused by the
admission of the evidence.

Galliher argues that Dr. Castleman’s statementg wet prejudicial because
the inappropriate remarks occurred during crossa@xaion. But the record
amply supports the inference that the trial cotgelf drew that Dr. Castleman
intended to make his inadmissible statements régggdof defense counsel’s
inquiries?®

Because the trial court erred in instructing thg jand abused its discretion

in denying Vanderbilt a new trial, we reverse thdgment of the Superior Court

28 Op. at 12.

29 The trial court explained:
| will tell you that . . . one of the things thabuibles me most is Dr. Castleman’s
volunteering, what | believe to be volunteeringpatbthe senators in the hip
pocket or — | think the words were that [Vandettilbught senators, plural. |
don’t think that was invited by the question. inty frankly, Dr. Castleman was
intent on getting that to the jury and seized uggmmoment that he could to put
it before the jury.

Op. at 12 (omission in original).
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and remand the case for a new trial. It is theesfonnecessary to consider
Galliher’s cross-appeal concerning the calculatibpost-judgment interest.
Conclusion
The judgment of the Superior Court REVERSED, and this matter is

REMANDED for a new trial.
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