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Dear Counsel:

This letter addresses the Defendant’s Motion ten@el Arbitration and To
Dismiss or Stay the Action. Because | find that Biaintiff's claim for declaratory
relief is a legal issue to be decided by the aatwotr the Defendant’s Motion to
Compel Arbitration is granted.

A. Facts

The Motion relates to a merger agreement (the “ideAgreement”) signed
by Defendant ExIService Holdings, Inc. (“EXL”) anBlaintiff Shareholder
Representative Services LLC (“SRS”). Under the déer Agreement, EXL

purchased Business Process Outsourcing, Inc. (“BPf@m its principal



shareholders—SRS—and BPO became a wholly-owneddsatysof EXL.! EXL
placed $5,000,000 of the total consideration tgpdie in the merger in an escrow
account to satisfy any indemnification claims agsunder Sections 9 or 10 of the
Merger Agreemernt. The parties finalized this arrangement by sigrangeparate
escrow agreement (the “Escrow Agreement’) one moatter the Merger
Agreement was signéd.The Merger Agreement indicates that all indencaifon
claims must be submitted within twenty months frtma signing of the Merger
Agreement—that is, by December 31, 2012 (the “Finst-Off Date”)—or else the
claims are waivedl. The Escrow Agreement contains similar languag§ice the
parties entered into the Escrow Agreement one maitéin the Merger Agreement,
it appears to impose a second cut-off date (thecd®e& Cut-Off Date”) for
indemnification claims of January 31, 2013, exaothg month after the First Cut-
Off Date?

On January 24, 2013, after the First Cut-Off Dénat, before the Second

Cut-Off Date, EXL submitted notice of a liquidateldim of $254,767 and a third-

! Comp. 1 1.

?1d. 7 4.

*1d. 1 6.

*1d. T 4;see alsd.adig Aff., Ex. B § 9.2 (“The Representations anarsmanties contained in this
Agreement and in any certificate delivered at thesidg pursuant to this Agreement shall
survive the Closing until twenty (20) months frone tdate hereof (such date, or such other date
described in the proviso to this sentence, @-Off Date.”)”).

> Ladig Aff., Ex. C § 2(a)(iv) (“Except as otherwid&ected by the Company Agent in writing,
on the date that is twenty (20) months after the tareof (the ‘Cut-Off Datg the Escrow
Agent shall disburse to Paying Agent for the berafthe Effective Time Holders, all of the
funds remaining in the Escrow Fund . . . . The &scAgent shall retain in the Indemnity
Escrow fund . . . any additional amount claimedPayent . . . prior to the Cut-Off Date.”).



party claim of an unidentified amount by former touser SCI Funeral &
Cemetery Purchasing Cooperative, Inc. (“SCI"EXL also served notice on the
escrow agent, Wells Fargo Bank, N.A., to ensuré ttha escrow funds would not
be released to stockholdérsSRS objected to EXL's indemnity notice by letter
dated February 21, 2023&nd on February 27, SRS commenced this agtiBRS
seeks the following relief: (1) a declaratory judgrhdetermining “the rights of the
parties under the Merger Agreement and Escrow Ageeé,™° and that EXL “has
breached the Merger Agreement and the Escrow Agreehy asserting untimely
and invalid indemnification claims;” and (2) an injunction ordering EXL to
withdraw its indemnification notice and prohibitigXL from filing additional
indemnification claims under the Merger AgreemarEscrow Agreement:

SRS asserts that EXL missed the Cut-Off Date tonsiuibs indemnification
claims® and, in the alternative, challenges the substah&XL'’s claims, arguing
that EXL did not submit the claims in the level d#tail required by the Merger

Agreement?! In response, EXL filed the Motion to Compel Arhiion and to
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Dismiss or Stay the Action at issue h&reEXL argues that because SRS’s claims
arise under the Merger Agreement, they must bdweddhrough arbitration per
Section 11.8(a) of the Merger Agreeméht.

SRS counters that, because it seeks equitablef iglighe form of an
injunction, SRS’s claims fall under an exceptionved out of the mandatory
arbitration clause in Section 11.8(f) of the Mergegreement! SRS further
contends that because the Merger Agreement protdes|tlhe Arbitrator shall
have no power or authority to grant injunctivee€lspecific performance or other
equitable relief,*® the Court of Chancery must address these clafimslly, SRS
maintains that its claims are properly couchecerms of equitable relief because
Section 11.10(a) of the Merger Agreement provided t[tlhe parties agree that
irreparable damagewill occur in the event that any of the provisioof [the
merger agreement] are not performed in accordantte their specific terms or
were otherwise breached’”

B. Analysis

This Court lacks subject matter jurisdiction toalge legal claims where the

15 Def.’s Am. Mot. to Compel Arb. 1.

16 Ladig Aff., Ex. B § 11.8(a) (“Matters in disputader or relating to this Agreement shall be
finally resolved by mandatory binding arbitratieonaccordance with this Agreement.”).

" See idat § 11.8(f) (“Nothing in Section 11.8 shall preveither party from seeking an
injunction or other equitable relief and any rebeicillary thereto from a court of competent
jurisdiction.”).

d.

91d. at § 11.10(a) (emphasis added).



parties have agreed to resolve those claims thrdauigdling arbitration, because
“arbitration provides an adequate legal remedyEXL concedes, and SRS does
not dispute, that this Court, not the arbitratbigudd determine the arbitrability of
SRS’s claims, because the arbitration clause ofMbeger Agreement does not
explicitly commit the determination of substantambitrability to the arbitratof

Accordingly, my only task is to determine the sabsive arbitrability of
SRS’s claims. Section 11.8 of the Merger Agreempeotides that:

Matters in dispute under or relating to this Agreeinshall be
finally resolved by mandatory binding arbitrationaccordance with
the Agreement. . . .

(b) Submission to Mandatory Arbitration. Any unresolved
controversy or claim arising out of or relatingttos Agreement (or
the facts and circumstances relating hereto) dmallsubmitted to
mandatory, binding arbitration by one arbitratortoally agreed upon
by the parties . . . . The award in the arbitratstrall be final and
binding. The arbitration shall be governed by Feeleral Arbitration
Act, 9 U.S.C. 88 1-16, and judgment upon the awarndlered by the
Arbitrator may be entered by any court having flidson thereof?

The only limitation Section 11.8 imposes on thateator’'s authority is that “[tjhe

Arbitrator shall have no power or authority to gramunctive relief, specific

20 Carder v. Carl M. Freeman Cmtys., LL@009 WL 106510, at *3 (Del. Ch. Jan. 5, 2009).
%1 Def.’s Op. Br. 8.Cf. Viacom Int'l Inc. v. WinshalR013 WL 3678786, at *3 (Del. July 16,
2013) (“in determining whether a claim is subjecatbitration, the court must distinguish
between issues of substantive arbitrability andtedaral arbitrability. Issues of substantive
arbitrability are gateway questions relating toshepe of an arbitration provision and its
applicability to a given dispute, and are presuwghyi decided by the court.”) (Quotingacom
Int’l, Inc. v. Winshal] 2012 WL 3249620, at *12 (Del. Ch. Aug. 9, 2012).

22 Ladig Aff., Ex. B § 11.8.



performance, or other equitable reliét.”
The Delaware Supreme Court set fortliParfi Holding AB v. Mirror Image
Internet, Incthe steps by which | am to assess arbitrabilits ofaim:
First, the court must determine whether the aroainaclause is broad
or narrow in scope. Second, the court must ap@yéhevant scope of
the provision to the asserted legal claim to detsgnwhether the
claim falls within the scope of the contractual\pstons that require
arbitration. If the court is evaluating a narrowiration clause, it will
ask if the cause of action pursued in court diyeietlates to a right in
the contract. If the arbitration clause is broadaopethe court will

defer to arbitration on any issues that touch omtcact rights or
contract performancé’

In Parfi Holding, the Supreme Court held that an arbitration clauseh provided
that “any dispute, controversy, or claim arising ofior in connection with the
Underwriting Agreement” would be arbitrable condttd a broad arbitration
provision?’

Here, the arbitration clause in the Merger Agrednpetween SRS and EXL
is similarly broad. By providing that “[a]ny unmsed controversy or claim
arising out of or relating to this Agreemefitbe submitted to binding arbitration,
the parties here have clearly and unambiguouslicated that the arbitrator will

resolve all issues “that touch on contract rights contract performance”

21d., Ex. B § 11.8(f).

24 parfi Holding AB v. Mirror Image Internet, Inc817 A.2d 149, 155 (Del. 2002) (emphasis
added).

251d. (internal citations omitted).

25 Ladig Aff., Ex. B § 11.8(b).

%" parfi Holding, 817 A.2d at 155.



Accordingly, the arbitrator—not this Court—shoulelcttle what the proper cut-off
date was.

| disagree with SRS’s contention that | should eatéeclaratory judgment
as to the proper cut-off date because SRS has seqgljen addition, purported
equitable relief. SRS argues that the carve-o&eation 11.8(f)—which prevents
the arbitrator from granting injunctive or otheruégble relief, and which
preserves the parties’ rights to seek equitablefrélom a court of competent
jurisdiction—allows it to have its requests forungtive and declaratory relief
resolved in the Court of Chancery. SRS pointsthat this Court’s opinion in
Willie Gary LLC v. James & Jackson Lld@alt with a similar arbitration issue. In
Willie Gary, two members of an LLC disagreed about their @bloopps under an
LLC agreement. One of the members, Willie Garygéa an injunction from this
Court to compel the other member, J&J, to asseat ¢apital infusion by a third
party which would have diluted J&J's membershipeiast® J&J sought to
dismiss the complaint on the grounds that the Ligfe@ament provided for all
contractual disputes to be resolved by arbitrationThe Court denied J&J's

motion, and held that the contract permitted theigmto seek injunctive relief in

28 Willie Gary LLC v. James & Jackson LL.2006 WL 75309, at *3 (Del. Ch. Jan. 10, 2006),
aff'd, 906 A.2d 76 (Del. 2006).
?°1d. at *8.



the Court of Chancerf. The Court specifically rejected the notion thigié LLC
agreement] simply provides a party that has predaih arbitration to seek
enforcement from a court” The Court concluded that “[b]y its plain termiset
[LLC agreement] authorizes Willie Gary to do whiahas done—come to a court
with subject matter jurisdiction and press claims ihjunctive relief and specific
performance ¥

It is true thatWillie Gary stands for the proposition that otherwise-arbigabl
Issues may be resolved by a court of equity whenptirties’ contract so permits.
Here, however, SRS’s reliance ANillie Gary is misplaced, because SRS’s
purported claims for equitable relief are actualgims for legal relief. Semantic
legerdemain does not transform a legal claim imoegquitable clainfi® SRS
maintains that it seeks equitable relief in thenfoof injunction; such relief,
however, is justified only where a plaintiff haswenstrated success on the merits;

that absent injunctive relief, immediate and irrgpde harm will result; and that

0d. at *9.

.

4.

%3 See IBM Corp. v. Comdisco, In602 A.2d 74, 78 (Del. Ch. 1991) (“It has beemérently

said that this Court, in determining jurisdictiavill go beyond the ‘facade of prayers’ to
determine the ‘true reason’ for which the Plaintiffs brought suit. By this it is meant that a
judge in equity will take a practical view of theraplaint, and will not permit a suit to be
brought in Chancery where a complete legal remélagraise exists but where the plaintiff has
prayed for some type of traditional equitable fedig kind of a formulaic ‘open sesame’ to the
Court of Chancery”).



the balance of the equities favors injunctive fefie

Here, SRS has asked me to declare that its viagWweofontract with respect
to the operative Cut-off Date is correct. Declanat@lief interpreting a contract is
legal in nature, and available, in this instanndahe arbitration to which the parties
are contractually bound. SRS also seeks an inpmotequiring EXL to (1) release
the escrow funds, (2) refrain from bringing addiabindemnification claims, and
(3) withdraw its indemnity notice and claim notiteln other words, SRS asserts
equitable jurisdiction by seeking to enjoin EXL fndoreaching the contract once
SRS has prevailed on the legal claim as to thatract's meaning. But if that were
the “open sesame” to Chancery, this Court wouldseda be a court of limited
jurisdiction. A plaintiff could always assert thatbreaching party will breach
again, or that equitable relief will be necessaryenhforce a judgment. Such
contingencies are insufficient to represent an table claim, and the bare
assertion of such contingencies is not a sufficieasis to state a claim of
irreparable harm necessary to assert a right tmative relief.

The parties here dispute the meaning of the CutBifes set out in the
Merger and Escrow Agreements. EXL has proceededsistent with its

understanding, as SRS has with its. The partigse bhgreed by contract to place

34 Koehler v. NetSpend Hldgs. In2013 WL 2181518, at *9 (Del. Ch. May 21, 2013)afions
omitted).
% Pl.’s Ans. Br. 4.



this issue before an arbitrator. The decisiorhefdrbitrator will be final. There is
no assertion in the Complaint suggesting that afgletrelief will be required to
ensure that the parties comply with their contralctabligations, once those are
determined by the arbitrator. A plaintiff cannatotivert a claim for money
damages arising from a breach of commercial contrac . into a claim
maintainable in equity by the expedient of askingttthe defendant be enjoined
from breaching such duty agaiff.”

Nor does Section 11.10(a), which stipulates thdireach of the Merger
Agreement will cause “irreparable damage,” supprfinding that SRS has
brought an equitable claim. As then-Chancellor richer stated irKansas City
Southern v. Grupo TMM S.,Ahe parties’ ability to contract for equitabldietis
limited:

Although a contractual stipulation as to the irmgjpée nature of the

harm that would result from a breach cannot lintitst Court's

discretion to decline to order injunctive reliefich a stipulation does

allow the Court to make a finding of irreparablarhgrovided the

agreement containing the stipulation is otherwistoreeable.lf the

facts plainly do not warrant a finding of irreparibharm, this Court

is not required to ignore those facts

SRS argues that | should not consider whetherlaisns for injunctive relief are

truly legal in nature, because such an analysiddvigo to the merits of injunctive

% McMahon v. New Castle Associgte82 A.2d 601, 606 (Del. Ch. 1987).
37 Kansas City S. v. Grupo TMM, S.2003 WL 22659332, at *5 (Del. Ch. Nov. 4, 2003)
(citations omitted) (emphasis added).
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relief, not the issue of whether the Court candketie issue of injunctive reliet®”
This is simply incorrect. SRS, as the plaintifgshthe burden of establishing a
prima facie case for the equitable nature of itint$>®° Because SRS’s claims
constitute a request for a declaration of conti@atights and monetary relief, they
have failed to meet that burden.

Finally, SRS contends that the hypothetical pagyilof a potential request
by EXLfor contract reformation—a claim which EXias not broughénd without
which EXL asserts it may still prevail—is a suféat basis to remove this dispute
from arbitration and bring it to this court. Hovesy because neither party has at
this juncture asked for contract reformation, lchaet consider the issue here.

C. Conclusion

For the foregoing reasons, the Defendant’'s Moto&dompel Arbitration is
GRANTED, and the Plaintiff's claims are hereby DIEBSED without prejudice
to the rights of the parties to seek future eqletablief arising from the contract.

Sincerely,
/sl Sam Glasscock Il

Sam Glasscock Il

¥ Pp|’s Ans. Br. 12.

39 See Christiana Town Ctr., LLC v. New Castle (003 WL 21314499, at *3 (Del. Ch. June
6, 2003)aff'd sub nomChristiana Town Ctr., LLC v. New Castle Cn841 A.2d 307 (Del.
2004).
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