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BeforeBERGER, JACOBS andRIDGELY, Justices.
ORDER

This 22 day of August 2013, upon consideration of the Hppes’
opening brief and the appellee’s motion to affirarquant to Supreme Court
Rule 25(a), it appears to the Court that:

(1) The defendants-appellants, Elizabeth M. SBtmks and Dean A.
Banks, D.D. (collectively, the “Bankses”), appeabmh the Court of
Chancery’s April 15, 2013 order adopting the MasterChancery’s final

report. The plaintiff-appellee, Ella Moffett, mavé& affirm the judgment of



the Court of Chancery on the ground that it is rfemtion the face of the
opening brief that the appeal is without mérlVe agree and affirm.

(2) The record before us reflects that, on May2@11, Moffett,
ninety-five years old and recuperating in a nurdioge after an arm injury,
signed several legal documents prepared at thectidine of her niece,
Elizabeth M. Sutor (“Sutor”), and Sutor's then-boghd, Dean A. Banks
(“Banks”). The first was a durable power of at®ynnaming Sutor as
Moffett's agent. The second was a purported valning Banks as executor.
Based upon Sutor’s representation that Moffettmfficial advisor, David J.
Durham (“Durham”), was untrustworthy, Moffett alsgned a “termination
of employment” document purporting to terminate ltam’s employment as
her financial advisof. In addition, Sutor later was added as a co-ownehe
deed to Moffett’'s home.

(3) Following the signing of the durable power atorney, Sutor
removed over $7,000 from Moffett's WSFS account dedosited the money
in her Wells Fargo checking account. The money wsesl to pay her and
Banks’s personal expenses. Sutor and Banks aisovesl cash and personal

property from Moffett's home.

! SUPR CT.R. 25(a).

2 0n July 28, 2011, after being discharged fromrhising home, Moffett executed a new
durable power of attorney naming Durham as hertagen



(4) In September 2011, Moffett filed a complaint the Court of
Chancery, alleging that Sutor had breached hercidy duty by
misappropriating her (“Moffett’'s”) money and persbrproperty. Moffett
also sought to invalidate the deed to her homedbsignated Sutor as a co-
owner.

(5) At trial before the Master in Chancery on ®emer 26, 2012,
Moffett testified that she designated her niecédesagent while she was in
the nursing home because her niece lived nearbywasdavailable, along
with her boyfriend, to help handle her affairs. fid¢tt had no recollection
that she had signed any documents other than ttedldupower of attorney
and denied giving her niece approval to remove ntben $7,000 from
Moffett's bank account. Moffett also testified thshe did not believe
Durham was untrustworthy. Sutor and Banks tesitifieat they were simply
following Moffett's instructions regarding the dgtion of Moffett's
property after they had told Moffett that Durhamswent to be trusted.

(6) Following the September 26, 2012 trial, theskda in Chancery
issued a draft report from the bench ordering tlak8es to provide an
accounting of the disposition of Moffett's propertt the conclusion of the
draft report, the Master in Chancery stated thay party could take

exceptions to the report. The record reflects titaexceptions were taken.



On October 17, 2012, the Chancellor, stating thatdraft report was now
final, issued a final order approving the Mastdiral report and adopting the
findings of fact made therein.

(7) Also on that date, the Master issued a seawddr requiring the
Bankses to return Moffett’'s personal property toffdid’'s counsel, to sign all
documents required for cancellation of the deedvimffett's home, and
provide an accounting of all funds taken from Mafseehome and her bank
account. The Bankses filed an accounting on Noezm#d, 2012. Moffett
filed exceptions to the accounting on January 8,320 A hearing on the
exceptions was held on February 19, 2013. The éMastued a draft report
sustaining Moffett’'s exceptions on March 28, 20Ihe record reflects that
no exceptions were taken to the Master's March224.3 report. On April
15, 2013, the Chancellor, stating that the drgfbrewas now final, issued a
final order approving the Master’s final report aadopting the findings of
fact made therein. This appeal followed.

(8) In their appeal, the Bankses assert a numbeaions, which may
fairly be summarized as follows: The Master's mpshould not have been
approved by the Chancellor because the Master radeeous evidentiary
rulings and the evidence presented at trial did suggport the Master’s

findings. They request that the Chancellor's asdes vacated, that this Court



discipline Moffett's attorney for failing to act iher best interest and that a
guardianad litem be appointed to conduct Moffett’s affairs.

(9) As provided in the Rules governing practicethe Court of
Chancery, a party wishing to take exception toegith draft report or a final
report issued by a Master must file a notice ofepxion within one week of
the date of the repott.In addition, any party failing to file such a vt of
exception shall be deemed to have waived the tmheview of the repoft.
Because the Bankses took no exceptions to the Masdports in accordance
with the Court of Chancery Rules, any claims theypprt to assert in this
appeal are procedurally barredBecause the Bankses’ claims may not be
considered in this appeal, the judgment of the CotitChancery must be
affirmed.

NOW, THEREFORE, IT IS ORDERED that Moffett's maticto
affirm is GRANTED. The judgment of the Court of &itery is
AFFIRMED.

BY THE COURT:

/s/ Jack B. Jacobs
Justice

3 CT.CH. R. 144(a)(1).
“1d.

® SUPR CT. R. 8;In re Kostyshyn, Del. Supr., No. 207, 2012, Jacobs, J. (Nov. D3d2®
(citing Matter of Marta, 672 A.2d 984, 986 (Del. 1996)).



