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Dear Counsel:

On June 22, 2012, | delivered a bench decisiaothigimatter, opining that
the Plaintiff N H B Advisors, Inc., the trusteglidator of a liquidation trust (the
“Trustee”) had the power to break a voting deadlbeiwveen two beneficiaries of
the liquidation trust, upon receiving certain ad@vitom independent counsel.
Specifically, NHB sought to break a deadlock betw&go beneficiaries of the
trust as to whether to accept a settlement propodalder the Trust Agreement,
the Trustee was authorized to take “any action, thased upon the advice of
counsel, it determine[d] it is obligated to take f@l to take) in the performance of

any fiduciary or similar duty which the [Trusteajes to the Beneficiaries or any



other person or entity"” The Trustee sought the advice of independents=iun
Grover C. Brown, Esquire, who opined that “the Teescan be said to have a
fiduciary or similar duty’ to accept the settlenteproposal.? Following the
receipt of Brown’s opinion letter, the Defendantsp@aled my ruling to the
Supreme Court. The Supreme Court dismissed theahps interlocutory because
| had not entered a final judgmentThe Plaintiff has since moved for entry of a
final order in this matter. This Letter Opinionpéxins my decision that final
judgment is appropriate, pending possible revievornd Defendant’s affirmative
defenses.

The Defendants, Monroe Capital LLC (“Monro&8nd GarrisorFunding
2008-1 Ltd. (“Garrison”), were each unsecured c¢ozdi of Butler Services
International, Inc. (“Butler”), a corporation whichas since been liquidated.
Monroe and Garrison are among the beneficiarieheButler Liquidation Trust
(the “Trust”) and are the sole members of the ldgtion Trust Committee, an

organ empowered under the Trust Agreement to takain decisions on behalf of

! Trust Ag. Art. Il § 2.2.

2 Pl.’s Mot. for Entry of Final Order, Ex. A, Lettérom Grover C. Brown to Miguel D. Pena 8,
Aug. 3, 2012 (“Brown Op.").

% Monroe Capital, LLC v. NHB Advisors, Inc., C.A. No. 399, 2012, at 5 (Del. Mar. 14, 2013)
(ORDER).

* Monroe Capital LLC is only one of the related MoaDefendants involved in this action.
Monroe Capital Management Advisors, LLC, Monroe i@dpManagement LLC, and MC
Funding Ltd. are also Defendants here. For the shkonciseness, | refer to these Defendants
collectively as “Monroe”.



the trust. The central issue in this case is wdrethe Trustee may accept a
settlement agreement concerning fiduciary-dutygdition brought against the
former directors and officers of Butler in Floridalnder the Trust Agreement, the
Trustee may accept the settlement only with thenwmaus approval of both
members of the Liquidation Trust Committee, Monayed Garrison. Garrison
supports the settlement; Monroe does not. HowehkrerJrust Agreement provides
an exception to the unanimity requirement. Thes@e is authorized to take
action without the unanimous approval of Monroe &adrison by the following
clause:

[N]othing in this agreement shall be deemed to @néyNHB] from

taking, or failing to take, any action that, basgmbn the advice of

counsel, it determines it is obligated to take f@l to take) in the

performance of any fiduciary or similar duty whitihe Liquidator

owes to the Beneficiaries or any other person tityeh
The Trustee initiated this action seeking a detdayajudgment that it was
authorized to accept the settlement, and thus hitealdeadlock, because it had
obtained the advice of independent counsel, Mr.wBtowho opined that the
Trustee had a fiduciary duty to accept the settféme

In my bench decision of June 22, 2012, | found thatTrustee could only

act without unanimous consent to accept the settierwhere a failure to do so

would constitute a breach of duty as determinedii®y Trustee’s independent

> Trust Ag. Art. Il §§ 2.2, 2.3.



counsef Therefore, if the Trustee received advice of selithat failing to accept
the settlement offer would be breach of fiduciantyd then the Trustee had the
power under the Trust Agreement to accept theesettht offer. | determined that
Mr. Brown had not been asked to opine on this $jgassue, and that the parties’
should have the opportunity to submit supplemeatguments to Mr. Brown
before he provided his advice to the Trustee imEnce with my decision. Mr.
Brown received supplemental briefing from both jgsrtand rendered a decision
that he was

[O]f the opinion that under the circumstances theisiee has a

fiduciary duty to accept the settlement offer, ewdren measured by

the Court’s announced standard that the “decisiwet &dvising

counsel must make is whether it would be a breddidaciary duty

to the creditor beneficiaries to fail to accept pneffered settlement’.”

Based on the content of Mr. Brown’s opinion lettdre Plaintiff requests that |
enter a final order opining that the Trustee mageptthe settlement.

The Monroe Defendants object to the entry of finalgment on three
grounds, two of which involve the sufficiency ofetlBrown opinion. First, the
Monroe Defendants argue that a final order is inayppate because Mr. Brown'’s
opinion letter does not fulfill my instructions tadependent counsel announced in

my bench decision. Second, the Monroe Defendagtseahat | should review the

substance of Mr. Brown’s decision to determine \WwhetMr. Brown was correct in

® Ct.’s Ruling Tr. 9:15-10:15, June 22, 2012 (TRANSET).
" Brown Op. 5.



opining that the Trustee has a duty to accept ¢idement. Both arguments are
unavailing. Finally, Monroe argues that it has Imadl the opportunity to litigate its
affirmative defenses to this suit, specifically l@an hands. 1 will consider each
argument in turn.

First, the Monroe Defendants argue that | shoolthdar from entering a
final order because Mr. Brown’s opinion failed topdy the standard | announced
in my bench decision: namely, that counsel waseterthine “whether it would be
a breach of fiduciary duty to the creditor bengfiigs to fail to accept the proffered
settlement® The statements Mr. Brown made to summarize hisiap are the
following: (1) “I am still of the opinion thatunder the circumstances the
Trustee has a fiduciary duty to accept #tdesment offer? (2) “[ilf the
Trustee fails to secure this current value of thettassets by accepting the offer . .
. then in my opinion . . . it could be exposed tam for breach of fiduciary duty
. . . which would likely survive a motion to dismifor failure to state a claint®
and (3) “[h]Javing now considered the views of tlagtes involved, pro and con, . .
. it is still my belief that the Trustee can bedst have a ‘fiduciary or similar
duty’ to accept the settlement proposal. The Monroe Defendants argue that Mr.

Brown’s opinion is technically deficient in that fiails to address whether the

8 Ct.’s Ruling Tr. 13:15-18, June 22, 2012 (TRANSER).
° Brown Op. 5.
19 Brown Op. 8.
1 Brown Op. 8.



Trustee wouldoreach its fiduciary duties in failing to accept the seftient offer.
According to the Monroe Defendants, the scope afBrdown’s opinion concerned
only the existence of a legal duty, and not whetherfailure to act consistent with
such a duty constitutes a breach of fiduciary dtity decline to read Mr. Brown’s
opinion so narrowly. Mr. Brown opined that “theu$tee has a fiduciary duty to
accept the settlement offer . . .” and that a brededuty suit, should the Trustee
fail to accept the settlement, would state a cladgnizable by a coutf. If a
fiduciary has a duty to act, and fails to act, f@iéure to act is a breach of duf.
That Mr. Brown did not specifically state that leganclusion is not cause to
invalidate his advice to the Trustee, nor the Be'st reliance on that advice.
Therefore, this objection to the entry of a finadgment fails.

Next, the Monroe Defendants argue that Mr. Browsiésermination as to
the Trustee’s duty is incorrect. | need not revibe substance of Mr. Brown’s
decision for its correctness under Delaware lawyeneer. In this matter, the
Plaintiff seeks a declaratory judgment as to wheithis empowered to accept the
settlement offer. | have determined that, undertdims of the Trust Agreement,
the answer to that question is yes. The relevaiguage of the Trust Agreement

provides that the Trustee may so act if counselsadvthat the Trustee has a

12 Defs.’ Br. Opp’n to Pl.’s Mot. for Entry of Fin&rder 23.

13 Brown Op. 5.

1 Seg, e.g., Black’s Law Dictionary (9th ed. 2009) (definingréach of duty” as “ . . . the failure
to act as the law obligates one to act; esp., aci@y's violation of an obligation owed to
another”)(citations omitted).



fiduciary duty to so act; the contract does notunexjthe Trustee to seek court
approval or to ensure that the advice it receivethfcounsel was legally correct.
My review of the substance of Mr. Brown’s opinioowid render the advice-of-
counsel provision of the agreement superfluous.e Thustee has sought, and
received, advice of counsel under the Trust Agreeme A good-faith
determination by the Trustee that it has a fidycduty to accept the settlement,
based on advice of counsel, triggers the Trusteaalsority. The Plaintiff need not
demonstrate that Mr. Brown’s advice is correct irdes to demonstrate its
authority under the Trust Agreement.

To be clear, the Trustee is entitled to the detdaygudgment it seeks in
Count | of the Complaint: that under the advicezotmnsel provision, it has the
authority to accept the settlement. Because efdacision, | need not reach Count
[I, which seeks an alternative declaratory judgmémat—should | first find the
advice-of-counsel clause inapplicable—the unanimityequirement is
unenforceable in light of the Trustee’s fiduciamytydto all the beneficiaries to
accept the settlement. Because the predicate isoatternative relief is not
satisfied, | need not do what Monroe advocates: hgggermine to what extent
fiduciary duty compels the Trustee to accept thitleseent. The parties to the

Trust Agreement permitted the Trustee the authéoitgct once it determined such



a duty exists based upon advice of counsel. Intgoe counsel having rendered
such advice, after consultation with all the paitibe Trustee has the power to act.

Because | have determined that Mr. Brown’s opinetter complies with
my interpretation of the advice-of-counsel prouwsad the Trust Agreement, | hold
that the Trustee has the ability to accept thdese#nt offer, consistent with its
obligations under the Trust Agreement, assumimgniot prevented from doing so
due to affirmative defenses raised by the Monrofegants.

Third, and finally, the Monroe Defendants asseat the Trustee should be
barred from receiving a declaratory judgment beedhe Trustee has come to the
Court with unclean hands. The Monroe Defendantge hstated conclusory
allegations that the Trustee has breached its @lutandor and loyalty to Monroe
by favoring Garrison over Monroe. Garrison did redpond to these arguments in
its Answering Brief. The parties should confer amatify me by July 23, 2013
whether consideration of unclean hands is necessdhys action, and, if so, how
they wish to proceed to present the unclean-haefisde.

Sincerely,
/sl Sam Glasscock 111

Sam Glasscock Il



