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BeforeSTEELE, Chief JusticelHOLLAND andRIDGELY, Justices
ORDER

This 33" day of April 2013, upon consideration of the ajaels
opening brief and the appellee’s motion to affimmmguant to Supreme Court
Rule 25(a), it appears to the Court that:

(1) The defendant-appellant, Walter L. Smith,din appeal from
the Superior Court's February 14, 2013 order demnyihis fifth
postconviction motion pursuant to Superior Courin@ral Rule 61. The

plaintiff-appellee, the State of Delaware, has nabte affirm the Superior



Court’s judgment on the ground that it is manif@sthe face of the opening
brief that the appeal is without metitwe agree and affirm.

(2) The record before us reflects that, in Mar€@®2 a Superior
Court jury found Smith guilty of Attempted Rape the First Degree,
Assault in the First Degree, Burglary in the FiB#gree and Wearing a
Disguise During the Commission of a Felony. He wastenced to thirty-
six years of Level V incarceration. This Courtirafled Smith’s convictions
on direct apped. Since that time, Smith has filed five postcoriviat
motions, including the one from which he now appedlhis Court affirmed
the Superior Court’s denials of all four of Smitlgeevious postconviction
motions®

(3) In his appeal from the Superior Court's deradl his fifth
postconviction motion, Smith claims that his comaic should be vacated
because his trial counsel was ineffective duringaphegotiations, thereby
violating his Sixth Amendment rights. He contenidist, due to his
counsel’s ineffectiveness, he did not accept treteSt plea offer, which

entailed a twenty-year prison term, sixteen yeass lthan the one he is

! Supr. Ct. R. 25(a).
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Smith v. Sate, 2012 WL 3870567 (Del. Sept. 6, 2012).



currently serving. Smith asks that this matterdm®@anded to the Superior
Court for an evidentiary hearing.

(4) Delaware law requires that, when reviewingastponviction
motion, the Superior Court first determine whethiéle procedural
requirements of Rule 61 have been met prior toidensg the substantive
merits of the defendant’s claifis. In order to prevail on a claim of
ineffective assistance of counsel, a defendant rdestonstrate that his
counsel’s representation fell below an objectiandard of reasonableness
and that, but for his counsel’'s unprofessional refrthere is a reasonable
probability that the outcome of the proceedings lvdwave been differenit.
The defendant must make concrete allegations dfecte/e assistance, and
substantiate them, or risk summary dismi§sal.

(5) Smith’s claim fails for the following reasongirst, it is time-
barred pursuant to Rule 61(i) (1). Moreover, th&ne is procedurally
barred pursuant to Rule 61(i) (2) and (3) becauseas not asserted in a
previous postconviction motion nor was it asseriedthe proceedings

leading to the judgment of conviction.

* Maxion v. Sate, 686 A.2d 148, 150 (Del. 1996).
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(6) Smith’s attempt to avoid the time and procetlurars by
asserting a violation of his constitutional rigipisrsuant to Rule 61(i) (5)
due to his counsel’s ineffective assistance alsstnfmil. Smith himself
admits that his trial counsel presented the Statie'a offer to him, but that
he rejected it and proceeded to trial. He offersaliable factual support for
his claim of ineffectiveness in connection with tipdea offer, only
unsubstantiated assertions made eleven yearsthéieiact. Nor does he
explain why he waited until his fifth postconviatianotion to assert the
claim. Because Smith has not sustained his busfidemonstrating that his
counsel rendered ineffective assistance in cormectivith the plea
bargaining process, we conclude that Rule 61’s tamé@ procedural bars
preclude his claim.

(7) Itis manifest on the face of the opening fithat this appeal is
without merit because the issues presented on hpeacontrolled by
settled Delaware law and, to the extent that jadlidiscretion is implicated,
there was no abuse of discretion.

NOW, THEREFORE, IT IS ORDERED that the State’s imotto
affirm is GRANTED. The judgment of the Superior(@ois AFFIRMED.

BY THE COURT:

/s/ Myron T. Steele
Chief Justice




