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. SUMMARY

This case was decided by former Chancellor Charjlédrder of February
21, 2011. The Defendant, Linda Merritt, appealBg.Order of January 14, 2013,
the Supreme Court, while retaining jurisdictionredted me to address a narrow
issue decided by the trial court. Specificalljpave been instructed to answer the
following question: “Is the trial court’s decisi¢o defer ruling on the advancement
of attorneys’ fees supportable? Whether it is @i, please explain the basis for
your decision.” | answer that question in the affirmative, asofvk.

I1. BACKGROUND FACTS

Five years ago, Chancellor Chandler called the gqmoal history of this
case a “veritable nightmaré.” Five years have passed since then; Chancellor
Chandler has retired, and this case has been remated my docket. Sifting
through the facts of this case, therefore, has l@@emxercise in reconstructing
another man’s nightmare. | will limit my discussiof the facts to those relevant
to the limited issue before me. Suffice it to s#lyis case has a long and
complicated procedural history, involving paralsdtions in both Pennsylvania

and New York courts.

! Merritt v. R&R Capital, LLG No. 144,2011, at 4, (Del. Jan 14, 2013)(ORDER)(f®@me
Court Order”).

> R&R Capital, LLC v. Buck & Doe Run Valley Farrh&C, 2008 WL 3846318, at *2 (Del. Ch.
Aug. 19, 2008)(“The factual background of this ditgpis somewhat predictable; the procedural
background, however, is a veritable nightmare.”).
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In 2003, Merritt, R&R, and FTP Capital LLC formeeht Delaware limited
liability companies as vehicles for investmentgeal estate and racehorses. In
2005, R&R filed suit in New York seeking to remoefendant Merritt as
manager of the LLCs (the “New York Action®).The New York court dismissed
R&R’s removal claim in October 2006 and the remamdaf its claims in
December 2007. During the New York Action, the New York courtled that
Merritt was entitled to indemnification of her lédaes connected to that action.

A.  The First Delaware Action

R&R filed the first Delaware Action, seeking to slidve the entities, in June
2008 (the “Dissolution Action™j. On June 12, 2008, the Court entered a status
guo order “to preserve the respondents’ assetasa the Court ultimately ordered
dissolution” (the “Dissolution Status Quo Order”)Between June and August
2008, both parties requested modifications to tlesdution Status Quo Order: the
Plaintiffs to strengthen the order, the Defendémtseaken if In an “emergency”

motion, the Respondent LLCs requested a modificatio allow the Entities to

jAm. Compl. 4 n.2, August. 25, 2008.

Id.
> Appellant’s Op. Br. Ex. 3, Feb. 12, 2013.
® R&R Capita] 2008 WL 3846318, at *1. Merritt was not named aaslefendant in the
Dissolution Action.d.
’1d. at *2.
8 1d. Compare R&R Capital, LLC v. Buck & Doe Run Vallgyhs 3808-CC, Pets.” Mot Am.
Status Quo Order, July 22, 2008 (requesting tigbtertrols on the entities’ ability to transfer
assets)with R&R Capital, LLC v. Buck & Doe Run Valley Fa8808-CC, Resps.” Emergency
Mot. Modification Status Quo Order { 4, July 3, 8@fequesting leave to pay legal counsel).
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pay counsel, and any person or entity retainedooysel, to defend themselves in
this litigation . . . .* This motion concerned the ability of the LLCspay their
legal counselnot Merritt’s rights to indemnification or advancemerthancellor
Chandler denied that emergency motion, effectifielging it to be an emergency
of the respondents’ own creation, and directedpheies to promptly brief the
respondents’ motion to dismiss.

On July 29, 2008, the New York court issued arepallowing for some of
the LLCs expenses to be paid, so long as that patychd not conflict with the
Court of Chancery’'s status quo order. On July 2008, the Court held a
teleconference to discuss the effect of the NewkYder on this Court’s status
guo order. Chancellor Chandler acknowledged thatréspondents were caught
between the rock of the New York order and the Ipdade of the Delaware status
quo order. Nonetheless, Chancellor Chandler bediethat it was possible to
comply with both orders

So you . . . can comply with his order. If you thithat paying the

bills that he authorized to be paid can be doneymmdcan comply

with my status quo order by simply writing checlidhie veterinarians
and the others that are owed, go right ahead. Fhatthat's your

® R&R Capital, LLC v. Buck & Doe Run Valley Farn8308-CC, Resps.’ Emergency Mot.
Modification Status Quo Order | 4, July 3, 2008.

19 R&R Capital, LLC v. Buck & Doe Run Valley Farng 3808-CC, July 7, 2008
(TRANSCRIPT).

1 Around this time, Chancellor Chandler was in contaith Judge Ramos, the presiding New
York judge.ld. at 9. The judges appear to have been trying tk iogether to define the
boundaries of what would and would not be hearekich court.
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choice. I'm not giving you legal advice. I'm jushysng if you think

you can do that and you can do it consistent wiyhstatus quo and

not be in violation of it, then you should procesith all deliberate

speed to do so. . . . What I've done is enter skatlus quo order. If

you want to challenge that, provide me with anriotutory appeal

order. I'll sign it in a heartbeat. You can go he tDelaware Supreme

Court and get it reversed if you think that's thestcoursé?
Despite Chancellor Chandler’s invitation to thepesdents to appeal the status
guo order on an interlocutory basis, no such appaale. Instead, on August 5,
2008, the respondents renewed their request tofynihe status quo order to allow
for the release of $1.7 million held in escrow bPennsylvania couff. Before
this motion was fully briefed and decided, ChararelChandler issued a
memorandum opinion partially granting the respotslemotion to dismiss$?
Chancellor Chandler found that the petitioners éackstanding to seek a
dissolution of the LLCs because the parties hadvedhithe right to request a
dissolution under the LLC Operating AgreeméentsThe Dissolution Action did

not end with this opinion, since some of the patiirs claims survived the motion

to dismiss. Instead, the Dissolution Action couéid in tandem with the Removal

12 R&R Capital, LLC v. Buck & Doe Run Valley Far@8:5-14, 24:7-12, 3808-CC, July 31,
2008 (TRANSCRIPT).

13 The New York court had determined that such fuodsld be distributed, so long as the
distribution did not violate the Delaware statu® gquder. R&R Capital, LLC v. Buck & Doe
Run Valley Farms, 3808-CC, Mot. Am. Status Quo Order, Aug. 5, 2008.

14 R&R Capital 2008 WL 3846318, at *1.

Id. at *1-2.



Action, which was filed the day after Chancellora@tler issued his memorandum
opinion in the Dissolution Action.
B. The Delaware Removal Action — the Action CurreatiyAppeal

On August 20, 2008, Plaintiff R&R filed a Complainthich led to this
action, seeking a declaratory judgment that Defendéerritt was appropriately
removed as manager and member of the LLCs “forecélis On the same day,
R&R moved for a new status quo order, which expydssund Linda Merritt, to
be entered in this Removal Actioh. In the alternative, R&R asked for the
Dissolution Status Quo Order to remain in place pi@vent Merritt from
dissipating the assets of the busine$$e®n August 25, 2008, R&R amended its
Complaint to add Count lll, seeking a declaratibattan “Event of Withdrawal”
had occurred under the LLC Agreement because Memds bankrupt® A
telephone conference was held with the Court onuatu@8, 2008, during which
R&R feared “that there is a significant risk th&tfunds are placed in the
possession of Ms. Merritt, they will not be recalde at a later date. And that’s

with respect to the new actioff” To this, Merritt's Counsel replied:

16 Compl. {1 10-11, Aug. 20, 2008.

17Pl.’s Mot. Status Quo Order 2, Aug. 20, 2008.

18 | etter to Chancellor Chandler from Richard P. R@&) Aug. 25, 2008.
19 Am. Compl. 1 22-25.

20 Telephone Conference 7:13-16, Aug. 28, 2008 (TRBRET).
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[l]n the second case, if Your Honor would considely order from
the first case, we would also ask there be a cawk for the
advancement of attorneys’ fees. The LLC agreemsntleéar on
Merritt, when she is sued in your her [sic] capgctb a right of
indemnification and, further, right of advancemefnd therefore, as
counsel for Merrittwe will berequesting advancement for Merritt for
fees as the case proceétls.

Merritt's counsel then asked the Court not to emt®y status quo order in this
action®* This is the first time the issue of advancemens waroduced to the
Court.

Following the teleconference, Merritt filed an wesing brief opposing any
status quo ordéf. The only mention of advancement in this brief wasa
footnote at the end of the brief: “Plaintiffs cite reason that this Court should . . .
invalidate Merritt’s right to advancement of feeslaexpenses in connection with
this litigation as provided for in the operatingregments® R&R filed a reply
brief arguing that a status quo order was necesgargnjoin Merritt from
dissipating the assets of the LLCs:

Paragraph 10 of the Complaint lists numerous oodstg judgments
against Merritt. It is readily apparent that M&rwill not be able to
pay a damages award (if necessary) if she wrongfuiksipates
assets of the Entities during the pendency of thiion.

Accordingly, a status quo order is necessary tarenthat if Merritt
has been validly removed as Manger [sic], the asskthe Entities

?L|d. at 18:20-19:4 (emphasis added).

221d. at 24:2-6.

23 Def.’s Resp. Pl.’s Mot. Status Quo Order 1, S8p2008.
41d. at 16 n.9.
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have not been transferred or otherwise been plédesdnd this

Court’s reach. See, e.g., In re Cencom Cable Incdens, L.P.

Litig., 2000 Del. Ch. LEXIS 10, at *27-28 (Del. Cban. 27, 2000)
(finding irreparable harm and granting injunctiveief where the
partnership had a finite set of assets and theie avask that the
actions of the managing partner would deplete thassets in
advance of liquidation); Brinati v. TeleSTAR, Ind.985 Del. Ch.

LEXIS 515, at *14-16 (Del. Ch. Sept. 3, 1985) (ordg a

preliminary injunction preventing the corporatiororh expending
corporate funds outside of certain limited circuanses, where the
previous rate of expenditures “raise[d] serious stjoas about
defendants’ ability to pay a damage award”).

However, the Plaintiff did not address the argun{émtthe extent it was raised)
that the Defendant should be allowed to seek acddaent from the funds subject
to the Order in its Reply Brief.

On September 8, 2008, Chancellor Chandler entersthtas quo order,
without an accompanying opinion (the “Status QualeéDi). The Status Quo
Order required Merritt and the entities she managedo:

a. enter into any agreement with respect to a metgader offer,
restructuring or recapitalization;

b. incur any new debt;

c. transfer, encumber, exchange, expend, pledg®e, ¢o otherwise
dispose of, directly or indirectly, any asset;

d. transfer, encumber, exchange, expend, pledg®e, do otherwise
dispose of, directly or indirectly, any funds to ivitt, Peter Pelullo or
their affiliates;

e. engage in, enter into, or agree to any trarmgcitontract or
agreement the value of which exceeds $1000, orcampination of
transactions, contracts or agreements with an ggtgevalue in
excess of $5,000;

%5 Pl.’s Reply Supp. Mot. Status Quo Order { 32, S&2008.
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f. cause the dissolution, liquidation or windingafigthe Entities; or
g. institute any legal proceedings, including withdimitation, any
proceedings in bankruptéy.
Following the entry of the Status Quo Order, thewN¥éork court entered an
injunction, on October 16, 2008, enjoining the Riifis in this action from

interfering with Merritt’s abilities to manage théCs 2’

1. Merritt Moves to Stay this Action and to Modify ti&atus Quo Order.

There was no further action in this case untibday 19, 2009, when Merritt
moved to stay this action in favor of the resolataf an appeal taken in the New
York action.”® On the same day, Merritt moved to modify the Btauo Order,
specifically citing the need for advancement of &gorney’s fees under the LLC
Operating Agreements. This is the first time Merritt formally requestadelease
of funds to cover her attorneys’ fees; previousigr attorneys had only orally
asked for a “carve out” for attorneys’ fees frora Status Quo Ordé?.

On February 12, 2009, R&R moved to modify the &dpuo Order, asking
for tighter restrictions to be placed on Merritt®ntrol over the entitie¥.

Specifically, R&R wished to prohibit “any action wh is inconsistent with a

6 Order 1 1, Sept. 8, 2008.

2" SeelLetter to Chancellor Chandler from Richard P. Rd&I6, Jan. 30, 2009 (describing the
proceedings in New York and citing to the transgrip

“8 Def.’s Mot. Stay Pending Pls.’ Appeal New York’€Order 1, Jan. 19, 20009.

29 Def.’s Mot. Modify Status Quo Order 1, Jan. 19020

% Teleconference 18:20-19:4, Aug. 28, 2008 (TRANSERI

31 pIs.” Mot. Modify Status Quo Order 8, Feb. 1202
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winding up and liquidation of the Entities’ affalt¥ The Court held a
teleconference on both motions on February 25, 2d08ing which the Court
agreed to stay this action based on principles omity®®* During the
teleconference, Chancellor Chandler explainedtibawould forebear deciding the
issue of advancement because it was “substantive”:

[S]ince Mr. Farnan has persuaded me that | shauitdpf respect for
Justice Ramos’ decision, effectively honor his majtion, it seems to
me that | have to do that completely with respedlt the substantive
matters that are before me, which includes theonaio modify the
status quo order, the motion to pay attorneys’ fard to order
advancement rights. All of those matters are suibs®e in nature,
and to rule on those in favor of Mr. Farnan woull dffectively
proceeding with this litigation, which the defenttarhere have
successfully argued before Justice Ramos should beotgoing
forward, because it's in bad faith. And so | idkrmally, therefore,
deny any motion to alter or modify the status quaeo, or to direct
the payment of any attorneys’ fees or any advanoemghts under
the LLC agreements, because | view those as substatecisions,
that | should not consider if in fact this litigai is prosecuted in bad
faith. Let me be clear on one further point, howevde fact that |
am not going to modify the status quo order, ard kim staying this
litigation, does not in any way whatsoever liftv@cate the status quo
order. That order remains in effect. It is a birgdorder of this Court.
It binds the parties and it binds counsel. Untihigher authority,
which in my case is the Delaware Supreme Courgrs®s me, and
directs me to vacate or to modify the status quteQrl view that as
binding authority, and | will enforce it to the tet. If there are any
violations of that order, then | expect contempplegations to be
made, and we will proceed down that road, if peowat to do that. |
have said before, and | will repeat it again: Angavho believes that
the status quo order that | have entered is illegamproper should

32
Id.
¥ Teleconference 22-23, Feb. 25, 2009 (TRANSCRIPT).
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immediately apply to me for certification of anenbcutory appeal to

the Delaware Supreme Court under Supreme Court &)levhich |

will sign in two heartbeats and happily send yoth® Supreme Court

of Delaware to seek a reversal of my status queroi8ut until then,

and until it is reversed, | want everyone to untérd | view it as

binding authority, and nothing from any other caarany other state

-- is the way | understand the law -- would chatigefact that there is

a binding order entered in this cotftt.

Thus, the Court was clear that (1) it had not yetided the issue of whether
Merritt was entitled to advancement and (2) Mergtnained subject to the Status
Quo Order during the pendency of the stay.

On March 26, 2009, Merritt moved to modify the t86aQuo Order once
again to allow for advancement of her legal ffeChancellor Chandler denied
this request, repeating his desire to refrain frmaking any substantive rulings
until the New York court had ruled.

In April 2009, the Eastern District of Pennsyhargsued a ruling that found

Merritt had defrauded R&E. Although the LLC Operating Agreements expressly

*1d. at 24:10-26:11.

%1,

3% Def.’s Mot. Modify Status Quo Order 1, Mar. 26 020

37 Letter from the Court 1, Mar. 31, 2009 (“As | eaipled earlier, | do not intend to take any
substantive actions in this case until the appéalugstice Ramos’s injunctive order has been
completed. Accordingly, the provisions of my earbeatus quo order remain in effect until such
time as this Court changes them or until an apigeltaurt changes them. No basis exists for
modifying the status quo order at this time.”).

3 Telephonic Rulings Ct. Pets.’/Pls.’ Mot. VacateystResp./Def. Merritt's Mot. Modify Status
Quo Order, Counsel for Resp./Def. Merritt's Mot. tidiraw 17:4-8, July 10, 2009
(TRANSCRIPT); PIs.” Mot. Vacate Feb. 25 Stay & SuminCount I, Exs. B, C, June 30, 2009
(Opinion and Order of the Eastern District of Pevemnia).
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include fraud as a basis to remove the Managercémse,” R&R did not, at that
time, move for summary judgment, presumably becthiseaction was stayed.

2. R&R Moves to Hold Merritt in Contempt.

On May 8, 2009, R&R moved to hold Merritt in contanof the Status Quo
Order® Specifically, R&R produced evidence of Merritt{d) withdrawing large
amounts of cash from the Entities’ bank accoumstransferring funds from bank
accounts belonging to the Entities to accounts gl to Merritt and/or her
affiliates (other than the Entities); and (iii) paipating in an undisclosed easement
transaction with certain land leased by the Emtitf®€ The bank records of the
LLCs revealed that Merritt had been withdrawingusands of dollars in cash
from the various LLCs every week, amounting to o$&60,000 of withdrawals
while Merritt was bound by the Status Quo Order.

Following the Motion for Contempt, the Court helteéeconference on May
11, 2009, during which Chancellor Chandler askedtwingency the Plaintiffs had
in having the Motion for Contempt heard immediatelyhe Plaintiffs’ counsel
responded:

The theory set forth in our most recent complagnthiatMerritt did

not have the power to act as manager as of Auijdiséther it was

retroactive or immediate, she shouldn’t be spendihg entity’'s
money That's been clear. Your Honor told her that, wttato, yet

22 Pl.’s Mot. Merritt's Contempt Ct.’s Feb. 25 Ord&iStatus Quo Orders § 23, May 8, 2009.
Id.
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she continued to spend money in a manner that neasisistent with
what Your Honor said to do. Where is the urgency@ Tirgency is
that Merritt's bills are piling up. There are judgnts against her.
There are other contempt motions being levied agdier in other
courts. The creditors are in line. We have a ceranount of money
that these assets have, and we have a pecuniargshtn preserving
them. We think she needs to stop spending the ynamel we think
she needs to return the entities to the statusaqugihe was ordered to
do by the status quo orders. . . . The status qiers, the irreparable
harm that was the basis for the status quo ordeatsMerritt is likely
judgment proof, and that if we ultimately get te §hoint of where she
iIsn’t able to -- we're correct about removing heatiernatively about
the breach, if we get a monetary judgment and stiter§ away the
assets, it's an empty apparent victory. We're i same position. If
she is allowed to simply dissipate assets, and #tahe end of the
day it's found that she wasn't validly a managed dhat she was
removed as of August and that all of these trarmactare not proper
transactions, the money is gone. That irreparablenhexists today
and is continuing. So | think that does createnaetisensitivity to
resolving her conduct or misconduct under the stqtio order**

The Plaintiffs’ position at the telephonic hearwgs that Merritt had no right to
act as manager of the entities in any way, andefbee, she was not entitled to
advancemenit.

To the allegations that Merritt was “judgment prddflerritt’'s counsel
responded: “What’'s more ironic is that they’re glaig Miss Merritt is judgment
proof while at the same time denying her advancemgints so she can retain paid

counsel to continue to defend herself and to defedelf in light of these serious

“1 p|.’s Reply Supp. Mot. Merritt's Contempt, Ex. Beleconference 12:20-13:13, 15:8-24, May
11, 2009 (TRANSCRIPT)(emphasis added).
2 See idat 12:21-24.
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allegations.*®* Moreover, Merritt’s counsel told the Court thateitt could
explain all of the transactions and had receiptsnvaiig where all the cash had
been used for proper purpodésAt the end of this teleconference, Chancellor
Chandler decided to enter a modified status querord

You prepare an order that makes it impossible fassMMerritt to

violate any further the status quo order that lehalready entered,

and that's assuming that she’s violated it atkalk, in order to make

sure that we don’t have an issue, and since Misgittke attorney

needs time to respond to the motion and to hawsaariy, | think that

in the meantime, we’ll enter a new status quo ottet freezes the

accounts entirely. That way there won'’t be anyhfertfeud or dispute

about the use of the accounts for the entifies.
Following the teleconference, Chancellor Chandietered a Status Quo Order
Pending Resolution of Plaintiffs May 8 Motion f@ontempt (the “Third Status
Quo Order”), which prevented Merritt from commimgli or accessing the
accounts of the LLCs in any way.

On May 29, 2009, Merritt responded to the Motion@@ntempt by arguing

that the Plaintiffs had failed to show with cleardaconvincing evidence that

*1d. at 17:8-13.

* E.g, id. at 20:3-11 (“Your Honor, | do not have all thealks, but | have asked Miss Merritt
about this, and the cash withdrawals are madetltendeceipts are in the document production.
It goes to pay feed, it goes to pay gas for thetdrait goes to pay whoever, but the receipts are
there. It's not money that disappears. Some godstemployees, and she produced evidence of
that. It's not gone in the night.”)

**1d. at 23:13-23.

% Status Quo Order Pending Resolution Pl.’s May &./@ontempt 1, May 20, 2009.
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Merritt breached the Status Quo Order. Notably absent from Merritt's
Answering Brief are the detailed explanations pse&diby her counsel during the
May 11 teleconferenc®. Merritt provided no explanation for her cash
withdrawals.

3. Merritt Moves to Modify the Status Quo Order forlard Time.

On June 16, 2009, before resolution of the Contavigtion, Merritt once
again moved to modify the Status Quo Order to alfowthe payment of her
attorneys’ fee§? Merritt alleged that the Plaintiffs had attemptednake litigation
“financially difficult for [Merritt] to defend herslf’ for several years? Merritt
argued that she was entitled to advancement uhddrltC Operating Agreements,
and that the Plaintiffs were wrongfully withholdiregdvancement because they
regretted going into business with Merritt to begiith. On the same day,
Merritt's counsel filed an alternative motion to tdraw as counsét.

Specifically, Merritt's counsel wrote: “Ms. Merrithas not met her financial

" Def.’'s Opp'n Pls.” Mot. Merritt's Contempt Ct.’seb. Order & Status Quo Orders 2, May 29,
2009.

8 SeePl.’s Reply Supp. Mot. Merritt's Contempt, Ex. Aelconference 20:3-11, May 11, 2009
(TRANSCRIPT).

“9 Def.’s Renewed Mot. Modify Status Quo Order 1,eld6, 2009.

1d. at 1 7.

*L Alternative Mot. Withdraw as Counsel Def. { 5, dur6, 2009 (“Regrettably, . . . in the event
the Court’'s denies Ms. Merritt's Renewed Motion Modify the Status Quo Order, Phillips

Goldman moves to withdraw as counsel to Ms. Meefiiective immediately or, in the event the
Court orders a contempt hearing on Plaintiffs’ Magontempt motion, at the conclusion of the
contempt hearing.”).
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obligations to Phillips Goldman and, without advament of her attorneys’ fees
and expenses, will not be able to satisfy thoségatibns in the near futuré®
The Plaintiffs opposed Merritt's Motion to Modifjné Status Quo Order, on the
grounds that the Court had already decided it waodftain from deciding
substantive issues until the stay was liftéd.

4. The Lifting of the Stay

On June 23, 2009, the New York Court of Appealsereed the lower
court’s ruling which enjoined the Plaintiffs hener interfering with Merritt's
abilities to manage the LLCS. Subsequently, on June 30, 2009, the Plaintiff
moved to lift the stay in this action and moved $ammary judgment on Count |
of its Complaint (the removal claim). R&R argued, in its Motion for Summary
Judgment, that the April decision from the EastBistrict of Pennsylvania—
which found that Merritt had defrauded R&R—was daswe proof that Merritt
had been correctly removed as Manager of the LLf0s €ause.” Merritt's
counsel declined to respond to the Motion for Sumyndaidgment until Merritt's

Motion to Modify the Status Quo Order was decidkd.

*21d. at 1 8.

%3 etter to the Honorable William B. Chandler, ltoim Richard P. Rollo 1-2, June 16, 2009.

°4 | etter to the Honorable William B. Chandler, ltbfn Richard P. Rollo, June 23, 2009, Ex. A.
> Pls.’ Mot. Vacate Feb. 25 Stay & Summ. J. CountC.A. No. 3989, June 30, 20009.

*% Letter to the Honorable William B. Chandler, fipm Richard P. Rollo, July 7, 2009, Ex. A.
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The Court held a teleconference on July 10, 200€igouss the pending

motions>’ Finding that the New York Court of Appeals’ ordeas self-executing,

Chancellor Chandler determined that the circum&smecessitating a stay in the

Delaware actions were no longer preséntherefore, he lifted the stay. During

the brief discussion about advancement of Merrigttorneys’ fees, Chancellor

Chandler made the following ruling, which is theesific subject of the Supreme

Court’s reference to me:

My view is that no one should be advanced any ifedss litigation —
neither Ms. Merritt nor any of the plaintiffs whave brought the
actions — until the Court is able to resolve fipathe rights and
liabilities and responsibilities of the various f@s involved in this
entities. Whether or not parties should remaimasaging members,
whether they should remain as members and whatdbgective
responsibilities of the various members are ingr@dities is an open
guestion. And my view is that it would be imprutiéo order or
authorize advancement of fees before the Court rhade those
ultimate determinations.

And so based on that reasonihgleny the motion to modify the
status quo ordeto authorize or permit advancement of attornegésft
to Ms. Merritt®°

Because Chancellor Chandler denied Merritt's MotiorModify the Status Quo

Order, the Court granted Merritt's counsels’ Motitm Withdraw from this

>" Telephonic Rulings Ct. Pets./Pls.’ Mot. to Vac&&y, Resp./Def. Merritt's Mot Modify
Status Quo Order, Counsel for Resp./Def. Merrit. to Withdraw, July 10, 2009.
*%1d. at 7:5-16.

®0d. at 9:4-20 (emphasis added).
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action®® | have been directed to opine as to whether thesision was
“supportable.”

During the telephone conference, Chancellor Cleaandlso decided to
postpone ruling on the Motions for Contempt untieahe ruled on the merits of
the cas&® At that point, the Court had already received R&Rlotion for
Summary Judgment, which explained R&R’s argumerdt tthe collateral
judgment in Pennsylvania necessitated summary jedgas to Merritt's removal.
After hearing R&R’s basis for summary judgment emted during the
teleconference, Chancellor Chandler imposed a lyfamggressive briefing
schedule,” under which the Motion should have besady for decision within
three week§® Instead, it took the parties almost two monthsdmpletely brief
the Motion, and Merritt cross-moved for summary goegknt.  Ultimately,
Chancellor Chandler issued a Letter Decision onteépeiper 3, 2009 awarding
summary judgment to R&R and appointing a receiwver the LLCS*

On September 10, 2009, Merritt filed a Notice ofpapl to the Supreme
Court®® The Supreme Court, noting that the Chancery mctimtinued, dismissed

the Appeal on October 5, 2009 because Merritt hddd to explain why the Court

®l1d. at 14:8-12. From that point forward, Merritt peecled pro se in Delaware.
%21d. at 16:15-24.

®31d. at 18:24.

4 R&R Capital, LLC v. Merritt2009 WL 2937101 (Del. Ch. Sept. 3, 2009).

% Merritt v. R&R Capital, LLG3989-CC, Notice of Appeal, Sept. 9, 2009.
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of Chancery’s interim decision granting partial sonany judgment was grounds
for interlocutory appeal under Rule #2.After this failed attempt to appeal the
Chancery order, Merritt tried several times furtbh@rappeal this Court’s orders
before the case’s conclusi®h. Each time, these requests were deffled.
Chancellor Chandler ultimately dismissed this caseé ebruary 21, 201%. This
ruling was a final judgment, from which Merritt aggled on March 23, 2011. On
January 14, 2013, this case was remanded to medoss a single, limited issue:
whether Chancellor Chandler’s decision of July 2009 to defer ruling on the
Issue of attorneys’ fees is “supportable.”
[11. ANALYSIS

| have been instructed to answer the following gaes “Is the trial court’s
decision to defer ruling on the advancement of raétgs’ fees supportable?
Whether it is or not, please explain the basis yiour decision.”” | am also

instructed not to consider whether Merritt suffeegy prejudice as a result of the

° Merritt v. R&R Capital, LLG981 A.2d 1173, at *1-2 (Del. Oct. 5, 2009)(ORDER).

%7 See, e.g.Pl.’s [sic] Mot. Certif. Interlocutory Appeal & bt. Stay Enforcement Pending
Appeal, Mar. 8, 2010 (seeking certification to aglpan order of this Court concerning the
receivership on March 8, 2010).

% See, e.g.R & R Capital LLC v. Linda Merrift3989-CC, Mar. 11, 2010 (ORDER)(finding
Merritt had not met the requirements of Rule 42).

% Arg. & Ruling Mot. Dismiss, Mot. Vacate Contemptd@r, & Mot. Recusal 106:10-14, Feb.
21, 2011 (TRANSCRIPT).

9 Supreme Court Order 4, Jan 14, 2013

20



Chancellor’'s decision not to award féésThough Chancellor Chandler deferred
ruling on the issue of advancement multiple timds®e Supreme Court has
expressly asked me to consider whether Chancelandler's decision on July

10, 2009 was supportabie.Therefore, | will direct my discussion to the
circumstances surrounding that particular decisidnhave concluded that the
Chancellor’'s decision is supportable because heoppptely exercised discretion

in maintaining the Status Quo Order, thereby pxesgrthe assets that were in
dispute.

As an initial matter, Chancellor Chandler had tlwharity to impose the
Status Quo Order. “A court of equity has the potegrant ancillary injunctive
relief to protect its jurisdiction over (and therfpes entitlement to a meaningful
adjudication of their rights in) the property ohet matter that is the subject of the
action.”® The decision to enter a status quo order is withendiscretion of the

trial judge’ The party seeking the entry of a status quo ohdsrthe burden of

ISeeid.

2 See Merritt v. R&R Capital, LLQNo. 144, 2011, at 2-3 (Del. Jan. 14, 2013)(OROE®R)ting
Chancellor Chandler’s ruling from July 10, 2009).

"3E.l. Du Pont de Nemours & Co. v. HEM Research, Bi£6 A.2d 635, 639 (Del. Ch. 1989).

4 Cf. Wilmont Homes, Inc. v. Weile202 A.2d 576, 580 (1964) (“[O]nce a right to eélin
Chancery has been determined to exist, the powehe €ourt are broad and the means flexible
to shape and adjust the precise relief to be giasdeas to enforce particular rights and liab#itie
legitimately connected with the subject matterha &ction.”). A status quo order is similar to a
preliminary injunction in that the purpose of alpngnary injunction is to preserve the status
quo. Gimbel v. Signal Cos316 A.2d 599, 602 (Del. Ch. 1974f'd, 316 A.2d 619 (Del. 1974)
(“[Tlhe preliminary injunction constitutes extraamdry relief generally employed ‘to do no
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showing adequate cause for its impositiorOnce the status quo order is in place,
the party seeking modification bears the burderslodwing why it should be
modified’® The standard for whether a court has abusedistyetion is the
following:

Judicial discretion is the exercise of judgmenecled by conscience

and reason, and when a court has not exceededtimeld of reason

in view of the circumstances and has not so ignoeedgnized rules

of law or practice so as to produce injustice letgal discretion has

not been abuséd.

Therefore, if the Chancellor’'s decision not to nipdhe status quo order did not

exceed “the bounds of reason under the circumstanaed did not ignore

more than preserve the status quo pending theide@éthe cause at the final hearing on proofs
taken.”). “The appropriateness of entering augtajuo order is based on considerations similar
to those consulted in determining whether othem®orof interlocutory injunctive relief are
appropriate.’Pharmalytica Servs., LLC v. Agno Pharms., |.PG08 WL 2721742, at 3 n.6 (Del.
Ch. July 9, 2008). Indeed, both the decision tarava preliminary injunction and the decision
to impose a status quo order involve factual deteations and the Court’s balancing of the
equities of the parties. An application for a pnehary injunction ‘is addressed to the
sound discretion of the court, to be guided accgrtd the circumstances of the particular
case.” Gimbe| at 601-02. Given the similarities between thge forms of interim relief, it
appears logical to extend the abuse of discretiandard to the Court’s decision to impose, or
decline to modify, a status quo ord€2f. Pharmalytica Servs2008 WL 2721742, at *3 n.6 (“In
actions brought under Section 225 of the DelawaeaeBl Corporation Law, this Court has
entered orders preserving the status quo pendagltimate resolution of a governance dispute,
recognizing that a preliminary injunction would dxe awkward form of relief in this setting.”).

> See Raptor Sys., Inc. v. Shepa®94 WL 512526, at *2 (Del. Ch. Sept. 12, 1994)®hder

to justify entry of a status quo order in a 8 22Fiam, which is essentially a temporary
restraining orderplaintiffs must demonstrate 1) that the order will avoid imenit irreparable
harm; 2) a reasonable likelihood of success onnteets; and 3) that the harm to plaintiffs
outweighs the harm to defendants.”(emphasis added))

® See Conn. Gen. Life Ins. Co. v. Pinka810 WL 4925832, at *2 (Del. Ch. Nov. 18, 2010)
(granting a third-party defendants’ motion to mgdifstatus quo order because the moving party
demonstrated “good cause” for modification).

""Deibler v. Atl. Properties Group, Ind552 A.2d 553, 558 (Del. 1995).
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“recognized rules of law or practice,” then the @Gtelor did not abuse his
discretion.

The facts of this case support the Chancellor’'ssg@t not to modify the
Order. The Status Quo Order was entered, originilprevent the dissipation of
the LLCs’ assets during the pendency of the DiganiuAction”® R&R supported
its request with allegations that assets from th€d4 were unaccounted for and
that Merritt had been looting the LLCs by engagimdraudulent transactions with
her boyfriend, Leonard Pelullo, a convicted crinhina

Chancellor Chandler granted the Plaintiffs Motiand entered the
Dissolution Status Quo Order on June 12, 2008 fwesqrve the respondents’
assets in case the Court ultimately ordered diisalti’® On September 8, 2008,
upon the filing of the Removal Action, the Cournhesalered whether the status quo
order, which at the time bound the LLCs, shouldewise bind Merritf’
Although, at oral argument, Merritt's counsel biyaequested that there should be
a “carve out” for attorney’s fees from any status @rder’’ Merritt addressed this

theory only tangentially in her brief opposing teetry of a status quo ord&r.

;2 R&R Capital 2008 WL 3846318, at *2.

Id.
8 SeeTelephone Conference 7:13-16, Aug. 28, 2008 (TRARET).
11d. at 18:20-19:4.
82 SeeDef.’'s Response Pl.’s Mot. Status Quo Order 16 8épt. 3, 2008 (“Plaintiffs cite no
reason that this Court should . . . invalidate Mesrright to advancement of fees and expenses
in connection with this litigation as provided farthe operating agreements.”).
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Thus, the issue of advancement was not ardentiyopireded by Merritt upon the
initial imposition of the Status Quo Order. In enmg the Status Quo Order,
Chancellor Chandler necessarily determined that R&R met its burden of
showing good cause why a status quo order was smgesOnce the Status Quo
Order was entered, however, the burden shifted &orit¥] as the movant, to
provide good cause why the Status Quo Order shmutdodified®®

To determine whether Chancellor Chandler’'s deciswas “supportable,” |
must look to what was known to Chancellor Chandalethe time he made the
decision to defer ruling on advancement, on July29. Chancellor Chandler
had determined, throughout 2008 and 2009, thatthare adequate grounds to
support three separate Status Quo Ordérsin addition to the allegations of
malfeasance that supported these decisions, bytithe of the July 2009
teleconference, other facts had arisen which resefb the likelihood of Merritt’s
dissipating the assets of the LLCs. First, thetdtasDistrict of Pennsylvania had
issued a final judgment finding that Merritt hadrdaded R&R. This judgment
provides substantial evidence that Merritt could be trusted to safeguard the
assets of her litigation adversary, R&R. FurtheendMerritt knew, as of April

2009, that it was likely that this Court would firger “removed for cause” as

8 See Conn. Gen. Life Ins. Co. v. Pink2B10 WL 4925832, at *2 (Del. Ch. Nov. 18, 2010).
84 These Orders are: the Dissolution Status Quo Qridune 12, 2008; the Status Quo Order of
September 8, 2008; and the Third Status Quo Orddiag 29, 2009.
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Manager of the LLCs. Thus, Merritt had an inceatio transfer as many assets as
possible from the LLCs to her personal account®reeSuch a determination.
Chancellor Chandler knew of this judgment, and ptdential effects on the
litigation, as of June 30, 2009.

Second, on May 8, 2009, R&R moved to hold Mernitt dontempt for
violating the Status Quo Order, because Merritt watidrawn large amounts of
cash, without documentation, from bank accountshefLLCs®*® Tellingly, the
Chancellor did not immediately act on R&R’s Motitwr Contempt. Instead, he
deferred ruling on the motion out of caution, askelained when finally ruling on
the (at that point) multiple motions for contempt:

[T]here are probably a number of missed opportesiwhere | could
have found you [Ms. Merritt] in contempt, but out @ sense of
leniency or consideration for your pro se statudidh’t enter earlier
orders that | was requested to enter, finding youcontempt for
failure to comply with the discovery obligationsathyou have to
comply with, or failing to comply with the Courtsatus quo order,
when you violated it on a number of occasions biting checks,
serially, in excess of the amounts that the stqtus order permitted
you to write.

So there were a number of instances along the vieeyeM just
decided to wait and not do anything. Perhaps tret & mistake on
my part and | should have acted on an earlier motoit | didn't. |
waited. |, frankly, waited for this reason, as welbt only out of a
sense of leniency or commiseration with your sitmgt but also
because of where the motion was coming from. | dm@an to insult
Mr. Rollo or Mr. Sweeney, but I'm going to be vargndid with you.

8 p|.s’ Mot. Vacate Stay & Summ. J., June 30, 20009.
8 PJ.’s Mot. Merritt's Contempt 1, May 8, 20009.
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| don’t really trust you, Ms. Merritt, and | donttust R&R
Capital. I think all of you are in business togetrend | have grave
doubts about the legality of your businesses.y ltlsat reluctantly, but
I’m going to be candid with you. | don’t think thyou operated these
LLCs—and that R&R Capital did, either—in a way thats legal and
above board. | have so much doubt about that,| amdtrusted you
and R&R Capital so much, that | was unwilling taamgr contempt
orders that they asked me to grant, because ofstiggicion about
their motives and their good faith in this litigai®’

My own examination of the record leads me to alsin@onclusion. | find that the
record contains substantial evidence that, in theeace of the Status Quo Order,
there was a substantial risk that the assets iputiis could have been
misappropriated by Merritt. Even when she wagesilio the Status Quo Order,
Merritt was able to remove over $150,000 of the kLCGash, without
documentation. Merritt’s attempts to rebut R&RIgegations are unpersuasive,
and are belied by her conduct when subject to artGOtder, as described in
R&R’s Motion for Contempt. At the time, Merritt warepresented by counsel,
who clearly articulated Merritt's position with pEct to advancement.  Yet
Merritt was unable to articulaeny explanatiorfor her repeated cash withdrawals
from the LLCs. Thus the Court appears to have lsespicious, and justifiably so,

of Merritt’'s motives in seeking to modify the Stat@Qquo Order.

%Arg. & Ruling Mot. Dismiss, Mot. Vacate Contemptd@r, & Mot. Recusal 95:4-96:11, Feb.
21, 2011 (TRANSCRIPT).
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Even assuming that the LLCs’ funds would only bedu® pay for Merritt’s
attorneys’ fees, upon a potential modification loé tStatus Quo Order, there is
ample support for the Chancellor’'s decision to defding on advancement. At
the time of Merritt’'s Motion to Modify the Statusu@ Order, the Chancellor was
aware of the judgment from the Eastern DistricPefinsylvania which found that
Merritt had engaged in fraud. Therefore, the Cblocwas aware that, upon a
determination of the merits of the suit, it waselikthat he would find that R&R
validly removed Merritt “for cause.” The Chancellwas well aware of the facts
and legal claims arising under this case: he haticgmted in several telephone
conferences with the parties, made several ruliags, had already issued one
written opinion. Thus, Chancellor Chandler kneatttne Pennsylvania ruling was
fatal to Merritt's defenses. This knowledge isdant from the expedited briefing
schedule Chancellor Chandler suggested to theepadimere three weeks to have
the merits of the case presented for summary judgmeln other words, the
Chancellor, in addressing the Motion to Modify ®Bi@atus Quo Order, would have
had in mind that the issues remaining to litigatrevscant, and the incentive on
Merritt’s part to misuse the lifting of the Stat@sio Order correspondingly great.

With the merits of the case essentially finishesly fissues remained: (1)
who should pay for this litigation, (2) whether M#rshould be found in contempt

of Court, and (3) how the business and assetseol LCs could be efficiently
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wound up and distributed. With regard to the fissue, a bare reading of the LLC
Agreements suggests that Merritt might have beditleehto advanced fees at the
beginning of the Removal Action, if her attorneyadhpressed her rights to
advancement to the Codft.Had Merritt petitioned the Court for specific
performance of the LLC Agreements, in order to cehtpe LLCs to fulfill their
advancement obligations to her, she may have beetessful. However, that
motion was never mad@. The Status Quo Order protected assets of the faCs
the principals from various claims and uses. Byirgsto modify the Status Quo
Order, Merritt was effectively asking for the Cototallow preferential use of the
funds subject to the Status Quo Order to pay foromen attorneys’ fees. That is
not the same issue as whether the LLCs should bepelted to fulfill any
advancement rights she held.

Following the entrance of the Status Quo Orderapt&mber 2008, Merritt
moved for a modification of that Order in Januag02. Chancellor Chandler
deferred judgment on that issue since it was sobgéa and Merritt had

successfully argued that this case should be stayéarefore, this case did not

8 But see Gary v. Beazer Homes USA,, 180608 WL 2510635, at *3-4 (Del. Ch. June 11, 2008)
(where termination of rights under an LLC agreenasb terminated rights to advancement and
indemnification, fees need not be advanced penaidgtermination of whether the termination
was wrongful).

8 Even if she had asked for specific performance rétord is devoid of any facts showing that
Merritt made an undertaking to repay such fees rack@ to her, as required by the LLC
Agreement. Furthermore, the record is clear thatvgould not have been able to repay any fees
advanced on her behalf.
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proceed in the ordinary course for advancementqa@yg instead, the deferral of
Merritt’'s advancement claims was a result of henditigation strategy. Had
Merritt not requested a stay in this action, thestpe of the case in any
hypothetical request for advancement under the Agé&ements would have been
different. Instead, during the pendency of they,stawo damning facts were
revealed: that Merritt had defrauded R&R and thagrfft was continuously
looting the bank accounts of the LLCs. Therefdog, the time Chancellor
Chandler denied the request to modify the Status Quier, he knew that Merritt
was unlikely to prevail in the Removal Action, whide intended to address
promptly.

| find that a sufficient basis existed to suppbe Chancellor's decision that
Merritt had failed to meet her burden to show ttet Court should modify the
Status Quo order. Chancellor Chandler, theretomd, the discretion to maintain
the Status Quo Order. | note that in deciding tbssie, as directed, | have not
considered whether Merritt was prejudiced by thiBng or whether the result

would have been different had she been represégtedunsel.
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V. CONCLUSION
| find that there is support for the ChancellordyJ10, 2009 decision, in his
discretion, to maintain the Status Quo Order withmadification’?® To clearly
answer the question posed to me by the Supremd:Cohe trial court’s decision

to defer ruling on the advancement of attorneyssfis supportabl¥.

% See Deibler652 A.2d at 558.
%1 SeeSupreme Court Order 4, Jan 14, 2013.
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