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BeforeBERGER, JACOBS, andRIDGELY, Justices.

ORDER

On this 18 day of March 2013, it appears to the Court that:

(1) Defendant-below/Appellant Adam Presock appefatsm a jury
conviction of Burglary First Degree, three countsAssault Third Degree, and
Conspiracy Second Degree. Presock claims thagbréwrial identification of him
should have been suppressed because the usegifah micture of him, instead of
a photographic array, was impermissibly suggesti#e claims that the in-court
identifications of him were tainted by that preatridentification. Presock also

claims that the Superior Court’s reprimand of hisirtsel in the presence of the



jury deprived him of his right to counsel and ar fiial. We find no merit to
Presock’s appeal and affirm.

(2) In December, 2011, Freda and Kenneth Jesgdh@sparty celebrating
Christmas and their son Aaron’s birthday. The $i@std all guests consumed
varying amounts of alcohol during the party. Slyoltefore midnight, several
friends of friends of Aaron’s—including a man latelentified as Christopher
Conway—arrived uninvited. After a minor scuffl&etuninvited guests left the
house saying they would be back. After being egdtom the party, Conway
returned to his home and called his friend Josagfman. Conway told Luffman
he wished to return to the Jess party and finighfigght. When he received the
call, Luffman was at the home of Adam Presock,dpgellant. Also at Luffman’s
home were Mark Cannon, Stephanie Perry and Boblmahl. Luffman, Presock,
Cannon, Perry and Allman got into a car and drav€€onway’s house, where
another car containing “four or five” people joingte group. The two cars then
went to the Jess house.

(3) After ejecting the uninvited guests, Kennettd dAaron Jess went to
sleep in their bedrooms. Another guest, Cody Bajnaent to sleep on a couch
in the living room while Justin Jess, Aaron’s beathwatched television. Freda
Jess and some other guests were sitting in theroent. Aaron’s sister Sierra and

her friend Allison Cordrey went out to the house@srch. Cordrey observed



several people running towards the house. SheSama ran inside. The two
women managed to close and lock the door befor€tdmvay group reached the
house.

(4) Luffman kicked in the door. Part of the Copvgaoup then entered the
house and began a brawl with the party guests. nétanJess came downstairs
from his bedroom and struck on the head two memidfetise Conway group with
a steel pipe. The Conway group fled the housennkth pursued the group with
his son Justin, striking Presock with the pipe.e Tonway group got into their
cars and drove the injured parties to the hospital.

(5) A couple of hours after the incident, Greend/d®olice Chief Mark
Anderson interviewed partygoers at the Jess hddgeshowed Freda and Kenneth
Jess digital images in his camera that he had takBPnesock and another Conway
group member, Jared Pentoney. The pictures sh&nesibck and Pentoney while
they were at the hospital suffering from severedh@aunds. Freda and Kenneth
both identified the Presock and Pentoney as twb@imen who entered the house
during the invasion. Chief Anderson also showedghotographs to Cordrey and
“the people that were still at the residence.” eqilays later, Baynard, while at the
police station, was shown four DELJIS photographspeople who had been
arrested. Baynard identified Presock as one ogpénsons who entered the house.

(6) Presock was charged with Burglary First Degréenspiracy Second



Degree, and several related assault charges. dRiesdefense at trial was that
though he was present during the incident, he neviered the Jess home. Prior to
trial, Presock moved to suppress the “use as ewdethe identification of the
Defendant by Cody Baynard or the Greenwood Poliepaddtment as the person
who committed the offense set forth in the Indiatitde Presock also argued that
any in-court identifications would be tainted andaliable due to Chief Anderson
showing the witnesses the digital picture of Prkso@he trial judge denied the
motion. The jury convicted Presock as chargecde ffial judge sentenced Presock
to two years imprisonment at Level 5 and additiomams of suspended
imprisonment. This appeal followed.

(7) We review a trial judge’s evidentiary rulinfm abuse of discretioh.
“An abuse of discretion occurs when a court hageded the bounds of reason in
view of the circumstances or so ignored recognizdes of law or practice to
produce injustice?’

(8) Presock first claims that the in-court identfions should have been
suppressed because they were impermissibly tabytéthief Anderson’s showing
witnesses the picture of Presock. A pre-trial tdiation violates the Due Process

clause of the Fourteenth Amendment of the UnitedeSt Constitution when the

! Manna v. Sate, 945 A.2d 1149, 1153 (Del. 2008)it{ng Pope v. Sate, 632 A.2d 73, 78-79
(Del. 1993)).

% Culpv. Sate, 766 A.2d 486, 1153 (Del. 2008jting Lilly v. Sate, 649 A.2d 1055, 1059 (Del.
1994)).



procedure used is ““so impermissibly suggestive t@asgive rise to a very
substantial likelihood of irreparable misidentificm™ “[T]he fact that a pretrial
identification procedure is impermissibly suggestiiowever, does ngpso facto
constitute a due process violation. An impermigsguggestive identification
procedure must also create the danger of an imbfmamisidentification? An
otherwise impermissibly suggestive identificatiomyrbe admitted at trial if the
trial court determines it is “nevertheless reliable

(9) At trial, eight witnesses testified that Prasavas inside of the Jess
residence during the braWlFour of the eight witnesses who placed Presotken
house did not view the digital photos. The witesssvere subject to cross
examination by Presock’s counsel, who questionedths to how much alcohol
each witness consumed during the party, the chiaibe drawl, and whether or not
they were shown the digital pictures by Chief Arsder.

(10) Presock argues that because the party welsasic and the witnesses
were intoxicated, the witnesses could not have rately identified specific
attackers. Presock further argues that the wigsed®l not know the attackers and

no witness provided a description to Chief Andersmiore being shown the

% Younger v. Sate, 496 A.2d 546, 550 (Del.1985).

* Monroev. Sate, 28 A.3d 418, 431 (Del. 20113iting Mason v. Brathwaite, 432 U.S. 98
(2977)).
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® Appendix to Appellee’s Answering Brief at B2, BJ14, B23, B28, B36, B46, B51.
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digital pictures. We find these arguments unpesiste. As the trial judge found,
the display of the digital image of Presock wastagamunt to a show up
identification. Show up identifications are nu#r se unnecessarily suggestive.
Whether Presock was part of the Conway group waamassue in this case. We
find no abuse of discretion by the trial judge imding that the witness testimony
was nhot so suggestive as to create a substarkelihbod of an irreparable
misidentification.

(11) Presock next claims that the court's admanestt of defense counsel
during trial prejudiced the jury against him. Asegock did not challenge the
remarks of the trial judge during the trial or seekurative jury instruction. This
claim can only be reviewed for plain erfor.

(12) While defense counsel was cross-examiningdgess, the trial judge
interrupted the line of questioning.

THE COURT: [Counsel], | have no idea—wait a minwtaen
| speak you do not.

COUNSEL: I'm sorry.

THE COURT: | have no idea from what you got anytludt
because you have now mixed when she may have said

something. | have no idea where you are getting th
information that you are not questioning her aboutthat
guestion.

"Harrisv. Sate, 350 A.2d 768, 770 (Del. 1975).
8 Supr. Ct. R. 8Damiani-Melendez v. Sate, 55 A.3d 357, 359-60 (Del. 201ppellant’s
Opening Brief at 20.



COUNSEL: Well, Your Honor—I'm sorry, | thought youere
finished.

THE COURT: Go ahead. If you were asking her sbmgt
about what she said—please do not smile.

COUNSEL: I'm sorry. I'm not trying to talk oveioy.

(13) This Court has recognized the dangers ofah jirdge admonishing
counsel in front of the jury. “Juries may get theong impression when they
witness the court reprimanding an attorney. They mot understand what the
attorney did wrong, and they may lose confidencdé@attorney’s case because of
the court’s criticism.” “Admonishing or reprimanding trial counsel plaatseed
of doubt in the mind of a juror regarding the cotepee of the lawyer which may
subconsciously affect the client's case.” We have also held that such
admonishments may constitute harmless error, wieterwhelming evidence of
[the defendant’s] guilt at trial negates any infere that the trial court’'s remarks
affected the outcome?”

(14) Here, the trial judge admonished counsetdéerring to a statement of
another witness without identifying the statementThe trial judge then
admonished counsel for speaking over the courtcanidsel apologized. Presock
admitted to being part of the Conway group andteigtnesses placed Presock in

the house during the attack. The overwhelming enad of Presock’s guilt

® Muhammad v. Sate, 829 A.2d 137, 140 (Del. 2003).
19Brown v. Sate, 49 A.3d 1158, 1161 (Del. 2012).
1 Keyser v. Sate, 893 A.2d 956, 963 (Del. 2006).
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negates any possibility the trial judge’s commeaffected the outcome of the
proceeding. Though “prudence would suggest thatreapgrmand that runs the risk
of chastising counsel should be made outside thyesjpresence” the failure to
do so in this case was harmless error.
NOW, THEREFORE, IT IS ORDERED that the judgmentta Superior
Court isAFFIRMED.
BY THE COURT:

/s/ Henry duPont Ridgely
Justice

2Brown, 49 A.3d at 1162.



