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Reuben Cordero, the appellant-below (“Corderoppeals from a Superior
Court order affirming an order of the Industrial cddent Board (“Board”)
dismissing his petitions against a general contradGulfstream Development
Corporation (“Gulfstream”), and a Gulfstream sulicactor, Delaware Siding
Company (“Delaware Siding”). On appeal, Cordeguas that the Superior Court
reversibly erred in interpreting 1®d. C. § 2311(a)(5). We disagree and
AFFIRM.

FACTS AND PROCEDURAL BACKGROUND

l. Facts

On July 31, 2008, Cordero was injured while wogkion a construction
project in Delaware as an employee of a Gulfstreabisubcontractor, Rodriguez
Contracting Company (“Rodriguez”). Gulfstream, tpeneral contractor on the
project, had subcontracted siding and roofing worlfboelaware Siding. In turn,
Delaware Siding had subcontracted the roofing worRodriguez. At no relevant
time did either Gulfstream or Delaware Siding emgplmrdero.

Before Cordero’s injury, Rodriguez had furnishedldvare Siding with a
certification of insurance dated February 26, 200&e certification represented
that Rodriguez held a valid workers’ compensatiosurance policy covering its
employees for the period January 4, 2008 to JandaB009. Unbeknownst to

Delaware Siding, the Rodriguez policy was cancetiadMarch 13, 2008. Two



months later, on May 9, 2008, Rodriguez purchasatewa, similar insurance
policy that would remain in force until January 2009. Unbeknownst to
Delaware Siding, that policy was also later camcktbn July 10, 2008. Twenty-
one days later, Cordero was injured while on the puring the period that his
employer, Rodriguez, had no workers’ compensatisarance policy in effect.

Delaware Siding, for its part, furnished a cectfion of insurance to
Gulfstream dated September 19, 2007. That ceatiin represented that
Delaware Siding held a workers’ compensation instgapolicy covering its
employees for the period September 1, 2007 to Bdqee 1, 2008. There is no
claim that Delaware Siding’s workers’ compensatimsurance lapsed at any point
during that period.

Because Rodriguez was uninsured at the time Condas injured, Cordero
sought workers’ compensation coverage under thdésteelhm and the Delaware
Siding workers’ compensation insurance policies.ulf$keam and Delaware
Siding took the position that Cordero was not &ditto coverage under either
policy. Cordero’s entitlement to coverage undez tBulfstream or Delaware
Siding policy was the issue litigated before theailp and thereafter, before the

Superior Court.



[I.  Procedural Background

Before the Board, Cordero brought Petitions toeaine Compensation
against Gulfstream and Delaware Siding undeD#2 C. § 2311(a)(5). That
statute provides that:

Any contracting entity shall obtain from an indegdent contractor or

subcontractor and shall retain for 3 years fromdae of the contract

the following: a notice of exemption of executiviicers or limited

liability company members and/or a certificationimdurance in force

under this chapter. If the contracting entity shail to do so, the

contracting entity shall not be deemed the emplogér any

independent contractor or subcontractor or theipleyees but shall

be deemed to insure any workers’ compensation slainsing under

this chaptef.
Gulfstream and Delaware Siding moved to dismissd@ar's petitions, on the
ground that they had received certifications ofurasce from their respective
subcontractors as § 2311(a)(5) required.

By order dated February 10, 2011, the Board grambi@th contractors’
motions to dismis3. The Board held that because § 2311(a)(5) is uitarabs,

that statute must be applied according to its pleéaning® The Board determined

that nothing in § 2311(a)(5) can be read to impgsen a contractor an ongoing,

1 19Ddl. C. § 2311(a)(5) (May 23, 2007).
21d.

% Cordero v. Gulfstream Dev. Corp. and Delaware Sding Co., IAB Hearing Nos. 1357959 and
1357671, at 5 (Feb. 10, 2011).

41d. at 4.



affirmative duty to verify that its subcontractori®rkers’ compensation insurance
coverage remains effective throughout the periedldsed on the subcontractor’s
certification of insurance. The Board opined, however, that the contractahtni
be liable for a workers’ compensation claim by d#cantractor's employee, in
cases where the contractor either knew that thecosuiactor's workers’
compensation insurance coverage had lapsed, omasieehad not acted in good
faith.°

By opinion and order dated November 30, 2011 Singerior Court affirmed
the Board’s order denying Cordero’s PetitidnsThe court held that once a
contractor has obtained a valid certification gfurance from its subcontractor, the
contractor has “no affirmative obligation to folloup” on the subcontractor’s
workers’ compensation insurance coverag€he court, like the Board, cautioned
that a contractor cannot “turn a blind eye” to dcantractor’s lack of workers’
compensation insurance, or continually engage aasufactor that it knows has a

history of allowing its workers’ compensation inance coverage to lapSeThe

1d. at 5.
®|d.at4 &n.1.

’ Cordero v. Gulfstream Dev. Corp. and Delaware Siding Co., C. A. No. 11A-03-003, at 13 (Del.
Super. Nov. 30, 2011).

81d. at 2.

%|d. at 12.



court explained that § 2311(a)(5) imposes an intplgood faith duty upon a
contractor to “verify” its subcontractor's workersgompensation insurance
coverage by exercising “due diligenc8.” The court then concluded that
Gulfstream and Delaware Siding had properly peréatntheir due diligence
obligations and, thus, were protected under 8§ 28(4).

Cordero’s appeal to this Court followed.

ANALYSIS

On appeal, Cordero raises three claims. Firsiargees that § 2311(a)(5)
does not shield Gulfstream or Delaware Siding fit@hility to provide workers’
compensation coverage to him, because those ctorsatid not establish a valid
“contract date” with their respective subcontrasias the statute requires. We
conclude that Cordero waived this claim. Moreoward in any event, the claim
lacks merit.

Cordero’s second claim is that even if § 2311(agpplies, it requires a
contractor unconditionally to provide workers’ coamgation insurance coverage
to the employees of its subcontractor at all tifedVe hold that the statute does

not impose any such unconditional coverage req@ngm

191d. The court did not, however, particularize theteah or scope of that good faith duty or
due diligence requirement.

1 In his pleadings, Cordero alternatively arguest ta2311(a)(5) may be ambiguous,
particularly in the meaning of its term “in force Fle expressly maintained at this Court’s oral
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Cordero’s third and final claim is that even i2811(a)(5) does not create or
impose such a requirement explicitly, this Courbwgd find that it imposes an
implied obligation on a contractor to monitor, inogl faith, its subcontractors’
workers’ compensation insurance coverage during éhere coverage period
disclosed in the certification. We conclude thatsuch duty to monitor can be
implied from the workers’ compensation statute ggtan the narrow circumstance
where a contractor knows that its subcontractor &dsistory of allowing its
insurance coverage to lapse before the coveragedpetpires.

This Court reviews a Superior Court decision tiraturn, has adjudicated a
ruling of an administrative agency, by directly imwing the agency decisitnto
determine if it is supported by substantial evidenad is free from legal errbt.
Substantial evidence is “such relevant evidenca @smsonable mind might accept
as adequate to support a conclusibn Absent an error of law or fact, we review

the agency decision for abuse of discrelforin agency abuses its discretion only

arguments, however, that his sole contention i ttha statute is unambiguous. We therefore
assume that all the relevant parties concur inutteanbiguous nature of 8 2311(a)(5).

12 pub. Water Supply Co. v. DiPasquale, 735 A.2d 378, 380-81 (Del. 1999).

13 Olney v. Cooch, 425 A.2d 610, 613 (Del. 19811 AB v. Duncan, 337 A.2d 308, 308-09 (Del.
1975).

4 Olney, 425 A.2d at 614.

15 person-Gaines v. Pepco Hidgs., Inc., 981 A.2d 1159, 1161 (Del. 2009).



where its decision “exceed[s] the bounds of reasaiew of the circumstances®
We review questions of law and statutory intergietede novo."’
l. Cordero’'s Argument that 8§ 2311(a)(b)
Does Not Bar his Claim is Waived and, in
Any Event, Lacks Merit.
Cordero first argues that Gulfstream and Delavadeng never established
a valid “contract date” for their projects with theespective subcontractors, as
§ 2311(a)(5) requires. Therefore, he claims, Gudésn and Delaware Siding
cannot establish that they satisfied § 2311(a){5)ebaining their subcontractors’
certifications of insurance for three years “frone tdate of the contract® As a
consequence, 8§ 2311(a)(5) does not apply or opasadedefense to his claims, and
therefore, the case must be reversed and remandddrther proceedings under
19Ddl. C. § 2311(a)(4).
We need not reach the “contract date” issue, lsscaDordero never
presented it either to the Board or the SuperiourCoHis sole claim was that
“[tlhere was no written contract[] in this case weén Delaware Siding and . . .

Rodriguez . . . .” That factual statement—thatréh@as nowritten contract—

neither raised nor preserved Cordero’s argunents that there was no contract

181d. (quotation omitted).

7 Person-Gaines, 981 A.2d at 1161Doroshow, Pasquale v. Nanticoke Mem. Hosp., Inc., 36
A.3d 336, 342 (Del. 2012).

1819Dd. C. § 2311(a)(5) (May 23, 2007).



date. The claim is, therefore, waiveéd.In any event, the claim lacks merit, given
the ample testimonial and other evidence of thetraotual agreements under
which Gulfstream and Delaware Siding, and Delaw@ming and Rodriguez,
respectively, were operating.
[I. By its Plain Meaning, 8§ 2311(a)(5) Does
Not Impose Liability on a Contractor to
Provide Workers’ Compensation Coverage
for the Employees of its Subcontractor,
Where the Subcontractor has Furnished to
the Contractor a Valid Certification of
Insurance.
When engaging in statutory interpretation, thisu€o‘ascertain[s] and
give[s] effect to the intent of the legislatuf®.”If the statute is unambiguous, the
language of the statute contrélsAny undefined words are given their commonly

understood, plain meanii§. We “read statutes by giving [their] language its

reasonable and suitable meaning while avoiding npasbsurdity.* When

19 See Supr. Ct. R. 8.

20 French v. Sate, 38 A.3d 289, 291 (Del. 2012).
“d.

221d.

23 Doroshow, Pasquale v. Nanticoke Mem. Hosp., Inc., 36 A.3d 336, 343 (Del. 2012) (internal
guotations omitted).



construing a statute, we must “give effect to tHeole statute, and leave no part
superfluous ®

Cordero argues that 8§ 2311(a)(5) imposes an desajbligation on
contractors to insure the workers’ compensatiommdaof their subcontractors’
employees.  Thus, Cordero contends, a contractorautomatically and
unconditionally liable for a workers’ compensatiolaim by its subcontractor’s
employee—irrespective of any certification of irmuce furnished by the
subcontractor—where the subcontractor fails to m@nworkers’ compensation
coverage for the duration of its project.

Not surprisingly, Gulfstream and Delaware Sidingspdite Cordero’s
interpretation. They agree that 8 2311(a)(5) iaseel the scope of workers’
compensation coverage. They argue, however, hieastatute makes a contractor
liable to insure a workers’ compensation claim subcontractor’'s employee only
in the limited circumstances specified in the d&@atuStated differently, Gulfstream
and Delaware Siding contend that § 2311(a)(5) aotsreate or impose absolute,
unconditional liability upon a contractor to progidworkers’ compensation
coverage for its subcontractor's employees in mtuenstances. As Gulfstream
argues, Cordero’s case is “an example of an inj@egloyee that may be an

exception to the general rule of increased cove'tayal, thus, as one who would

241d. at 343-44 (citind<eeler v. Harford Mut. Ins. Co., 672 A.2d 1012, 1016 (Del. 1996)).
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remain uninsured. Tellingly, despite their divergeinterpretations of
§ 2311(a)(5), each side contends that the statutenambiguous and must be
construed in its favor.

To repeat, § 2311(a)(5) provides that a contractor

[S]hall obtain from [a] subcontractor . . . and Iklhetain for 3 years

from the date of the contract the following: . a .certification of

insurance in force under this chapter. If the fcactor] shall fail to

do so, the [contractor] . . . shall be deemed &un@ any workers’

compensation claims . %%,

This language cannot be considered in isolationath&, it must be read in
conjunction with the immediately preceding sectio®, 2311(a)(4), which
pertinently provides that:
All independent contractors . . . shall be coveueder this chapter.
Independent contractors . . . shall be insurechbygeneral contractor,
subcontractor or other contracting entity for whibky perform work
or provide service®.
To reconcile subsection (a)(5) with subsection4(g)és this Court must d9,

subsection (a)(5) must be understood and consiagea “safe harbor” from, or

exception to, the liability imposed by subsectiaj(4).

519Del. C. § 2311(a)(5) (May 23, 2007).
2619Ddl. C. § 2311(a)(4).

2" See Doroshow, Pasquale, 36 A.3d at 343-44 (citineeler v. Harford Mut. Ins. Co., 672 A.2d
1012, 1016 (Del. 1996), where this Court held thlaén engaging in statutory interpretation, we
must “give effect to the whole statute . . . .").

11



By its plain language, 8§ 2311(a)(5) imposes lidgiin a contractor to insure
workers’ compensation claims by its subcontracterigployeesexcept where the
contractor obtains a valid certification of insuranfrom the subcontractor and
retains the certification for three years. Nowhdoes § 2311(a)(5) provide that
the contractor’s liability under § 2311(a)(4) ist@matically reinstated if the
subcontractor furnishes a valid certification oSurance, but later allows that
insurance to lapse. Without statutory languagdenging a legislative intention to
ordain such reinstatement, this Court cannot coestine statutory scheme to so
require.

When read together with § 2311(a)(4), 8 2311(ag® “safe harbor” that
protects contractors from the automatic liabiliey would otherwise incur under
§ 2311(a)(4)'s universal coverage mandate. To coitten that “safe harbor,” a
contractor must obtain a certification of insurafioeforce” from its subcontractor
and retain that certification for three years. @atactor that satisfies subsection
(a)(5)’s statutory obligation is not legally resgdsle under subsection (a)(4) to
provide workers’ compensation insurance for theefief the employees of its
subcontractor. A certification of insurance is force” if it is valid on its face at
the time it is furnished to the contractor. We saffely presume that the General
Assembly clearly intended that a certification force” at the time it is furnished

would remain “in force” during its entire coverageriod. That is how the system

12



Is intended to, and should, work. Regrettably, &asv, the General Assembly did
not provide for the circumstance where the subeshdr's coverage lapses before
the end of the period denoted in the certificatioBur workers’ compensation
regime is entirely a creature of statute. Unldss statute so provides, either
expressly or by clear implication, a contractorrezrbe liable if its subcontractor
(unbeknownst to the contractor) later allows itskeos’ compensation insurance
policy to lapse.

We recognize that the result is to leave employsdesubcontractors that
allow their insurance coverages to lapse, uncovéredvorkers’ compensation
insurance. That unfortunate result can only beected by the General Assembly,
because courts lack the constitutional power taitevthe statute. That does not
mean, however, that Cordero is without any legahady. If the workers’
compensation scheme were available to him, he woeallBarred from recovering
tort-based damages from his emplo¥ferBut if, through no fault of his own,
Cordero cannot legally resort to the workers’ conga¢ion system, he is free to

pursue whatever remedies are available to him uodelaw.

28 19Dd. C. § 2304;Grabowski v. Mangler, 938 A.2d 637, 641 (Del. 2007).

13



lll.  Section 2311(a)(5) Does Not Impose an
Implied, Good Faith Obligation upon a
Contractor to Monitor its Subcontractor’'s

Workers’ Compensation Insurance
Coverage During the Entire Coverage
Period.

The foregoing analysis leaves an unresolved dquestBoth the Board and
the Superior Court opined that a contractor hasragoing, good faith duty under
§ 2311(a)(5) to inquire into its subcontractor'srieys’ compensation insurance
coverage, in cases where the contractor knowsithatibcontractor has a history
or practice of allowing its insurance coveragedpsk before the coverage period
expires. In those narrow circumstances, such atororg duty may be implied as
a matter of statutory interpretation. We so code|ibecause it cannot be supposed
that the General Assembly intended to allow a emtbr to rely upon a
subcontractor’s certification in circumstances vehére contractor knows or has
reason to believe the certification is false.

But, what of the circumstance where the contradt@s not know, and has
no reason to suspect, any perfidy by the subcdotfac The statute does not
address that question. In that broader set oficistances, we cannot attribute to
the General Assembly an intent to impose upon &actor a duty to monitor and
verify, on an ongoing basis, that a subcontractawagrkers’ compensation
insurance remains in force. Stated differentlyemha contractor neither knows

nor has reason to believe that its subcontractauisnitting a certification that

14



may thereafter become false, § 2311(a)(5) canasoreably be read to create and
impose a duty upon the contractor to monitor cadusly the veracity of its
subcontractor’s certification.

In this case, Cordero did not present sufficientdence that either
Gulfstream or Delaware Siding knew or had reasdpet@ve that the certification
supplied by Rodriguez might later become falseusTtg 2311(a)(5) imposed no
greater requirements upon the contractors tharbtairo and to retain (for three
years) their subcontractor’s certification of iresuce that was facially valid at the
time of its delivery. Both Gulfstream and Delawa$eding satisfied those
requirements. Accordingly, the Superior Courtniad err in affirming the Board’s
order granting their motions to dismiss Corder@stmns.

CONCLUSION

For the reasons stated above, we AFFIRM the Sup€ourt’s judgment.
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