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This is a breach of contract and tortious interference case between
military contractors. Defendants, Radian, Inc. and Portal Dynamics, Inc., help supply
light armored vehides to the military. Plaintiff, Enigma, was the subcontractor
providing computer software for training manuals and parts catalogs. Defendants
terminated Enigma, allegedly for poor performance. That precipitated thislitigation.

Enigma claimsapproximately $3.1 millionindamages. Part of Enigma’s
damageclaim concernslost contract paymentsfrom Defendants. A largemajority of
the claim, however, concerns a Sde-deal between Enigma and the Marine Corps.
When Defendants terminated Enigma, that killed along-term contract under which
Enigma would have provided software maintenance for the Marines. The side-deal
could have run twenty-five years, or more.

Neither Defendant answered the complant. Instead, through separate
pleadings, both Defendants moved to dismiss. Portal’s motion focuses on the

Complaint’s “inflammatory and unsubstantiated allegations’ concerning damageto

Enigma’s “reputation and loss of business.” Radian’s motion focuses on Enigma’s
claimfor thelong-term, prospectiveincomefrom the side-deal, which Radian argues
Istoo speculative. l.

When considering amation to dismissfiled under Superior Court Civil

Rules 12 (f) and 12 (b)(6), the court only looks to the Complaint. During oral



argument of Defendants’ motions, the parties provided background not alleged in the
Complaint. Although the court will incorporate some of that for embellishment,
Defendants’ motions are procedurally correct and the court is only relying on the
Complaint for itsdecision. Rule 56, which covers summary judgment, has not been
triggered, yd.

Radian holds the prime contract to upgrade software for the United
StatesMarine Corps's*“ Stryker,” light armored vehicle. Tomeetitsobligationstothe
military, Radian called in a corporate affiliae, Portal Dynamics. In turn, Porta
Dynamics signed a subcontract with Enigma. Under its subcontract, Enigma was
responsible for developing software to computerize training manuals and parts
catalogs for the Stryker. Besidesits contract with Portal Dynamics, Enigmasigned
asoftware licenseand maintenance agreement with the Marine Corps. Among other
things, the license agreement called for Enigmato provide software maintenancefor
thelife of the Stryker weapon system. At the heart of Radian’s motionisEnigma’s
claim that the Stryker’ s projected life is until 2030.

Enigma' s Complaint alleges how and why Deendants breached and
terminated Enigma’ ssubcontract. The Complaint dsoallegesthat Radian’ swrongful
conduct cost Enigmaitslong-term license agreement with the Marines. Specifically,

Enigmaalleges: “ Absent Radian’ stortiousinterference, Enigmawould havereceived



yearly maintenance fees of $89,635 until 2030, producing income of $2,330,510.”

Furthermore, Enigma alleges that Portal’s tortious interference cost
Enigma not less than $397,916.65. Porta aso allegedly damaged Enigma's
reputation and cost Enigma business as Portal and Radian continue “to falsdy
represent to third parties that Enigma’ s [softwarg was technicdly deficient.”

In their motions, Defendants do not ask for outright dismissal. Asthey
must at this early stage, Defendants accept that the court will take the Complaint at
facevalue. Accordingly, Defendant’ sconcedefor argument’ ssakethat they breached
the subcontract with Enigma and they also are responsible for the Marine Corps's
cancelling its long-term license and maintenance agreement with Enigma. As
mentioned, Radian asks for partial dismissal of Enigma’ s damage claimrelating to
thelicense agreement’ stermination, because, as amatter of law, it istoo speculative.
As also mentioned, Portal Dynamics' motion concerns Enigmd s claim rdating to
injury to Enigma sreputation. Portal wantsthe Complaint redacted to eliminate any
reference to damages, other than thelost side-deal, caused by defamatory conduct.

I,
A. Radian’sMotion - - Speculative Damages
Radian offers three ways that Enigma’ s claim istoo speculative. First,

Enigma points out that government contracts can be canceled for many reasons,



including cancellation for the government’s convenience. Radian also argues that
Enigma’s contract concerns software maintenance and Enigma “has not and can not
plead facts supporting the conclusionthat itssoftwarewill still be used intwenty-five
years from now.” (Emphasisinorigina.)

Finally, Radian arguesthat Enigma’s contract prohi bited Enigma from
contacting the Marine Corps directly, without Defendant’ s permission. Defendants
allegethat they did not give Enigmapermissionto sign along-term license agreement
and they cannot be held liable for interfering with that deal.

Radian’s dispositive motion is premature. The court appreciates
Radian’s points. For example, the court understands that government contracts can
be cancelled for many reasons, including failure to fund the weapon systems.

Furthermore, weapon systems can be cancelled for the government’ s convenience.

! See, eg., Rumsfeld v. Freedom NY, Inc., 329 F.3d 1320 (Fed. Cir.
2003)(holding profits associated with future contractsthat contractor
alleged it would have been awarded absent government’ s breach were
tooremoteand uncertain to berecoverable); McDonnell Douglas Corp.
v. United States, 323 F.3d 1006 (Fed. Cir. 2003); Krygoski
Construction Co. v. United Sates, 94 F.3d 1537 (Fed. Cir. 1996);
Municipal Leasing Corp. v. United Sates, 7 Cl. Ct. 43 (1984);
Torncello v. United States, 681 F.2d 756 (Ct. Cl. 1982)(explaining
terminationfor convenience); G.L. Christian and Associatesv. United
States, 312 F.2d 418, 423 (Ct. Cl. 1963)(discussing recovery for
anticipated profits when Government breaches); William E. Connor,
From Torncello to Krygoski: 25 Years of the Government's
Termination for Convenience Power, 7 FED. CIRCUIT B. J. 337, 341

(continued...)



And the court isimmediately troubled by Enigma’ s daimfor lost “ payments” from
the Marine Corps. The court cannot see how Enigmais entitled to twenty-five years
of payments without having to provide anything in return. At most, Enigma may
have aclaim for lost profits.

Similarly, the court understands that some weapon systems can last for
decades. The Browning M2 machinegunwasintroduced inthe 1930's, over 80 years
ago. The Boeing B-52 bomber entered service 50 years ago. Armor can last, too.
The General Dynamics M 1Abrams battle tank entered service 30 years ago. The
Stryker is a relatively new asset. Enigma may be able to prove that the Stryker
probably will bein servicetwenty-fiveyearsfrom now. Even so, itisdifficultto see
how Enigmawill prove that its software will also bein service then.

TheB-52 and the Abrams, for example, have undergone many upgrades
to keep them serviceable. It ishard to imaginethat the Stryker and its softwarewill
not be constantly upgraded during the weapon system’s life. Perhaps Enigma can
demonstratethereis something special about military software. But civilian software

seems to become outdated very quickly. (In its experience, the court’s software

!(...continued)
(discussing limitations on government’s ability to terminate for
convenience); Marc A. Pederson, Rethinking the Termination for
Convenience Clausein Federal Contracts, 31 PuB. CONT.L.J. 83 (Fall
2001).



seems to become dated almost immediately after the court learnshow to useit.) The
contract in this case, itself, is an upgrade. Nevertheless, the court cannot declare, as
Radian argues it should, that Enigma’ s expectati ons are “ patently unreasonable.”

Radian relies primarily on Rumsfeld v. Freedom NY, Inc., noted above,
to support itsposition that Eni gma’ sdamagesclaimistoo speculati ve. Rumsfeld may
yet carry the day, but not now. Rumsfeld not only came after all the evidencewasin,
it followed formal fact-finding by an administrative agency. Today, the court is
considering adispositive motion to a complaint. So, at the moment, Rumsfeldis not
hel pful.

The court must assume that Enigmawill present expertsto testify about
reasonabl e expectationsrelating to government contracts and the Stryker in general,
as well as the Stryker’s software in particular. The court anticipates that license
agreements like Enigma’s have some reasonably ascertainable value, albeit a
discounted one. Moreover, timehaspassed sincethealleged breach. Theintervening
time and events may form a concrete basis for lost profits caused by the alleged
breach and tortiousinterference. All of thisalso assumes, however, that Enigmacan
provethat Defendants breached the subcontract without justification, which remains
tobeseen. If, after discovery, Radian continuesto believetha Enigma cannot prove

its damages with specificity, Radian will haveleaveto raiseits daims again through



asummaryjudgment motion.  Thecourtasoiswillingto reconsider Radian’s claim
that Radian was entitled to interfere with Enigma s side-deal because Enigmafailed
to seek Radian’s permission before Enigma approached the Marines.

B. Portal Dynamics Contentions— Damage to Enigma’s Reputation

Despitethe Complaint’ sloosetalk about damageto Enigma’ sreputation,
the Complaint does nat allege nor establish a case in defamation. Enigma conceded
as much at oral argument. Enigma’s allegations concerning its reputation relae to
damages flowing from Portal’s interference with the license and mantenance
agreement between Enigmaand the Marine Corps.

The court is satisfied that, as the Complaint is drafted, Enigma’s
allegations concerning lost business other than with the Marine Corps do not pass
muster under Rule 12. Enigmalaysouta potential case, albeit fraught with potential
shortcomings, concerning the demise of Enigma’s business relationship with the
Marine Corps. If Defendantsinterfered with other business relationships, Enigma
will have to restructure its Complaint to make it plain. As it stands, any broader
implication is conclusory and merely make-weight.

1.
For the foregoing reasons, Radian’s Motion to Dismiss is DENIED,

without pregjudice. Radian has leave to renew the motion under Rule 56 when



appropriate. And Portal Dynamics Motion to Dismiss is GRANTED, without
prejudice to Enigma’s filing an Amended Complaint within thirty (30) days. If
Enigma files an Amended Complaint and that precipitates further motion practice,
instead of an Answer, the court islikely to award sanctions tothe party that prevails
on the ensuing motion practice. Meanwhile, all referencesto Enigma sdamagesare
stricken.

At this point, the court islessinterested in preliminaries and it is more
interested in getting to the bottom of whether Enigmawasfired because Defendants
wanted Enigmaoff thejob, or because Enigmacould not dothejob. Andif Enigma’s
termination was wrongful, what is the reasonable measure of damages, as opposed
to every possible payment over the next twenty-five years?

IT 1SSO ORDERED.

/s/ Judge Fred S. Silverman

oc: Prothonotary (Civil Division)
pc: All Counsel via E-Filing



