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Defendant Mediderm Pharmaceuticals & Laboratories has moved pursuant

to Superior Court Civil Rule 12(b) to dismiss this action for lack of personal

jurisdiction.  In order to find a basis for personal jurisdiction over a non-resident,

the Court must determine:  (A) whether Defendant’s actions fall under either the

general or specific jurisdictional criteria of a statute; and (b) whether exercising

personal jurisdiction over Defendant is constitutionally permissible.1

STATUTORY PERSONAL JURISDICTION

Delaware’s long-arm service of process statute, 10 Del. C. § 3104(c),

provides:

(c) As to a cause of action brought by any person arising
from any of the acts enumerated in this section, a court may
exercise personal jurisdiction over any nonresident, or a personal
representative, who in person or through an agent:

(1) Transacts any business or performs any character of
work or service in the State;

(2) Contracts to supply services or things in this State;

(3) Causes tortious injury in the State by an act or
omission in this State;

(4) Causes tortious injury in the State or outside of the
State by an act or omission outside the State if the person
regularly does or solicits business, engages in any other persistent
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course of conduct in the State or derives substantial revenue from
services, or things used or consumed in the State;

(5) Has an interest in, uses or possesses real property in
the State; or

(6) Contracts to insure or act as surety for, or on, any
person, property, risk, contract, obligation or agreement located,
executed or to be performed within the State at the time the
contract is made, unless the parties otherwise provide in writing.

Plaintiff has the burden of demonstrating a factual basis for asserting

jurisdiction over Defendant not only under Delaware’s long-arm statute, but also

consistent with due process.2

Defendant claims that none of the acts enumerated in 10 Del. C. § 3014(c)

apply in this case.  Defendant asserts that the complaint does not allege: that 

personal injury resulted; that Defendant has an interest in Delaware real estate;

that Defendant acted as a surety; that Defendant transacted business or performed

services in Delaware; or that Defendant contracted to supply services or things in

this State.

The complaint alleges that Defendant’s product was defective.  Specifically,

the product was a skin-whitening cream manufactured by Defendant.  Plaintiff

produces and distributes cosmetics around the world.  After Plaintiff distributed
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Defendant’s product to distributors and customers, Plaintiff received complaints

that the cream was not effective.  Analysis of the cream showed that the cream did

not contain a sufficient percentage of the active ingredient, contrary to the

certificate of analysis provided by Defendant.  Plaintiff seeks damages on the

grounds of breach of contract, fraudulent misrepresentation, negligent

misrepresentation, consumer fraud, and breach of Uniform Commercial Code

express and implied warranties.

Defendant’s principal place of business is in California, which is where

Plaintiff’s agent contacted Defendant.  Defendant claims that the product was

shipped “F.O.B.3 Murietta California or Ontario California.”  If the product was

indeed shipped F.O.B., title to the goods passed in California, not Delaware. 

Thus, the title and risk of loss would have passed to the buyer when the seller put

the goods in the possession of the commercial carrier.4

Additionally, Defendant states that before this transaction, Defendant never

shipped product to Delaware either directly or indirectly, and did not regularly
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engage in or solicit business, or engage in any other persistent course of conduct

in Delaware or derive substantial revenue from services in Delaware.5

Plaintiff disputes that the product was shipped F.O.B.  Instead, Plaintiff saw

Defendant’s advertisement on the internet, from Plaintiff’s Delaware office, and

purchased the product.  Defendant shipped the product directly from its

laboratories in California to Plaintiff in Delaware. 

Attached to Defendant’s Motion to Dismiss is an affidavit of Defendant’s

President.  The Affidavit states: “The parties agreed, and the invoice confirmed,

that the cream being sold was [sic] and the product was shipped FOB Murietta

California or Ontario California; Plaintiff was responsible for the product

thereafter and directing where it would be delivered or forwarded.”  Although the

invoice lists “F.O.B.,” the box underneath the F.O.B. label is left blank, as are the

boxes underneath the labels “P.O. Number,” “Via,” and “Project.”  In contrast, the

other boxes are labeled and have entries as follows: “Terms - 50% now,” “Rep -

WB,” and “Ship - 4/26/2004.” 

 Therefore, it appears to the Court that the shipping terms are in dispute. 

Viewing the facts in the light most favorable to the non-moving party for purposes
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of resolving this motion, the Court cannot find that the product was shipped

F.O.B.

Defendant contracted to supply product in Delaware.  Plaintiff’s claim arose

from the performance of business or the discharge of the contract.  Under such

circumstances, the Delaware Supreme Court has held that “no further inquiry is

required concerning any other indicia of the defendant’s activity in this State.”6 

Construing the facts in the manner most favorable to Plaintiff, Plaintiff has made a

prima facie showing that Defendant contracted to supply product in Delaware. 

Therefore, this Court has specific personal jurisdiction over Defendant pursuant to

10 Del. C. § 3194(c)(2).7

DUE PROCESS

Having concluded that Delaware’s Long-Arm Stature confers specific

personal jurisdiction over Defendant, the next question is whether assertion of

jurisdiction is consistent with constitutional due process.  The Due Process Clause

protects an individual’s liberty interest in not being subject to the binding

judgments of a forum with which the defendant has no meaningful contacts, ties or

relationships.  Individuals must have fair warning that a particular activity may
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subject them to the jurisdiction of a foreign sovereign.  Constitutional due process

provides a degree of predictability to the legal system that allows potential

defendants to conduct themselves with some minimum assurance as to what

actions will and will not render them liable to suit.8  

Determining whether the exercise of personal jurisdiction is compatible

with due process involves a two-part inquiry.  First, does the defendant have the

requisite minimum contacts with Delaware? Second, would assertion of personal

jurisdiction over the defendant be fair and reasonable?9  Using a “stream of

commerce” analysis, it is not sufficient that a defendant manufacturer placed a

product in the stream of commerce, knowing that the product would enter the

forum state.  There must be some additional act by the manufacturer,

“purposefully directed to the forum State,” indicating an “intent or purpose to

serve the market in the forum State,” as evidenced by some “additional conduct”

by the manufacturer.   Such additional conduct may include designing the product

for the forum state market, advertising in the forum state, regularly advising
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customers in the forum state, or marketing the product through a distributor who

has agreed to serve as the sales agent in the forum state.10

In this case, although Plaintiff distributed Defendant’s product, the

distribution was not as a result of any distribution agreement with Defendant. 

Plaintiff cannot be construed as Defendant’s agent.  Communications between

Plaintiff and Defendant were all by fax and telephone, with Defendant remaining

in California.  A defendant’s internet posting made from out-of-state, and received

by a plaintiff in Delaware, has been held not to constitute sufficient minimum

contacts to allow this Court to exercise personal jurisdiction.11

This case is primarily a breach of contract action.  The tort claims are for

financial injuries allegedly resulting from Defendant’s breach of contract.  No

bodily injury to any Delaware resident has been alleged.  When Delaware

residents have been injured, such as in asbestos cases, “Delaware has a strong

interest in protecting the health and welfare of its citizens.  Exercising jurisdiction

over the manufacturer of dangerous products will provide an effective and
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efficient forum for its citizens while deterring the introduction of other dangerous

products to this State.”12

Plaintiffs have failed to demonstrate facts sufficient to confer personal

jurisdiction upon this Court over Defendant in a manner consistent with

constitutional due process.  In a case grounded in breach of contract, without

bodily injury claims, mere shipment of goods into Delaware, without additional

contact with Delaware, is not adequate evidence of the requisite minimum contacts

with Delaware.  Thus, assertion of personal jurisdiction over Defendant would not

be fair or reasonable.

CONCLUSION

Construing the facts in the manner most favorable to Plaintiff, Plaintiff has

made a prima facie showing that Defendant contracted to supply product in

Delaware and that the means of shipping did not pass title to Plaintiff in

California.  However,   this case is based on breach of contract claims, without

allegations of   bodily injuries to any Delaware resident.  The mere shipment of

goods into Delaware, without additional contact with Delaware, is not adequate

evidence of the minimum contacts required by the Due Process Clause.  Thus,

assertion of personal jurisdiction over Defendant would not be fair or reasonable.
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THEREFORE, the Court, having found statutory specific personal

jurisdiction, but having found insufficient minimum contacts for constitutional due

process to be accorded to Defendant, holds that Defendant’s Motion to Dismiss

for Lack of Personal Jurisdiction Pursuant to Superior Court Civil Rule

12(b)(2) is hereby GRANTED.

IT IS SO ORDERED.

_________________________________
The Honorable Mary M. Johnston

oc: Prothonotary - Civil Division


