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RIDGELY , Justice, for the Majority:

Defendant-below/Appellant Freddie Flonnory (“Flonyip appeals from a
conviction in the Superior Court of felony Drivitgnder the Influence of Alcohol
(“DUI”), under 21Del. C.8§ 4177(a) and (d)(3). Specifically, Flonnory d¢eages
the Superior Court’'s denial of his motion to suggréie results of a blood draw.
Flonnory raises two claims on appeal. First, Fgrcontends that the trial court
erred in holding that Delaware’s implied consertige, 21Del. C. § 2740(a),
exempted the blood draw from the Fourth Amendmewsrant requirement.
Second, Flonnory contends that there was no valum@ansent, and that the trial
court erred when it did not perform a Fourth Ameedin totality of the
circumstances analysis to determine whether Flgnhad in fact consented to the
blood draw.

By its very nature, a blood draw is an intrusiotoithe human body that is
fundamentally different from a breath sampleThe General Assembly has
acknowledged that the “normal rules of search agmiduse law” apply in this
context? And the normal rules require a search warranafbfood draw absent a

recognized exception to the warrant requirement.

! See Skinner v. Railway Labor Executives’ Asd89 U.S. 602, 625 (1989) (“Unlike blood
tests, breath tests do not require piercing the akd may be conducted safely outside a hospital
environment and with a minimum of inconveniencembarrassment.”).

221Del. C.§ 2750(a).



When the State relies upon the consent exceptitmetavarrant requirement
to admit a chemical test of a blood draw, a Fouthendment totality of the
circumstances analysis applies. Such an analyassnet applied in this case by
the Superior Court. Accordingly, we remand thistterafor further proceedings
consistent with this Opinion.

|. Factsand Procedural History?

On September 8, 2012, Delaware State Police Cdrpordrew Pietlock
(“Cpl. Pietlock”) pulled over Flonnory’s automobilter he observed Flonnory
twice fail to signal during a turn. Cpl. Pietloelpproached the driver’'s side of
Flonnory's vehicle, where he immediately noticedtthrlonnory’'s eyes were
glassy and bloodshot. Cpl. Pietlock also obseraedopen beer bottle in the
vehicle, and smelled the odor of alcohol on Flogizobreath. When Cpl. Pietlock
asked Flonnory how much he had to drink that nigldnnory admitted to having
one beer in addition to the beer seen in his vehicl

Based on his observations, Cpl. Pietlock suspediaohnory was
intoxicated, and administered several field sopriests. Flonnory failed the field
sobriety tests he was asked to perféri@pl. Pietlock then requested that Flonnory

take a Portable Breath Test (“PBT”). When Flonnasited whether he had to take

% Unless otherwise noted, the facts and procedusé&bry are taken directly from the Superior
Court’s Order denying Flonnory’s motion to suppreSse State v. Flonnqr2013 WL 3327526
(Del. Super. 2013).

* Flonnory “failed the alphabet, numbers, one-lemaf and heel-to-toe-testsd: at *2.



the PBT, Cpl. Pietlock informed Flonnory that hd dot have to take “any test,”
but that if he did not take the PBT, he would bested for DUI. Despite being
informed of his right to refuse, Flonnory took fBBT. The PBT was administered
at 10:02 p.m., at which time the device indicatedt tFlonnory’s blood alcohol

concentration was 0.163, over twice the legal limiCpl. Pietlock arrested

Flonnory for suspicion of DUI.

Flonnory was transported to the police station, nethee was advised that a
phlebotomist was going to conduct a blood draw. |. ®wetlock did not ask
Flonnory for permission nor did he request a searafrant for authority to draw
Flonnory’s blood®. At 11:36 p.m., Flonnory’s blood was drawn by the
phlebotomist. During the blood draw, Flonnory tékee phlebotomist “that’'s a
good vein, don’t miss it®” Flonnory’s blood was analyzed by the DelawardeSta
Police Crime Lab, which found a blood alcohol cortcation of 0.14.

On October 22, 2012, Flonnory was indicted on anentfor DUI and one
count for Failure to Use Turn Sigralln December 2012, Flonnory filed a motion

to suppress the results of the blood draw, claininag the blood draw violated his

> At oral argument before this Court, the State eded that it has since instructed law
enforcement officers to apply for a search wartander all circumstances before performing a
blood draw. Oral Argument at 28:51, 29:35-30R@nnory v. StateNo. 156, 2014 (Nov. 19,
2014) (“PostMcNeely warrants are being obtained in every instance. .Police are not, at this
point, relying on the implied consent law.”), available at
http://courts.delaware.gov/supreme/oralarguments/.

6 Flonnory, 2013 WL 3327526, at *2.

" (A9) The State enteredrmlle prosequion the Failure to Use Turn Signal charge priguty
selection. (A7)



rights under the Fourth Amendment. The trial cdweld a suppression hearing,
but reserved its decision pending the United St&igsreme Court’s decision in
Missouri v. McNeel§ After McNeelywas decided, the trial court determined that
McNeely's holding was inapplicable to Delaware’s implied sent statute.
Accordingly, the trial court denied Flonnory’s nunii and found that Flonnory
provided consent under Delaware’s implied cons&atute simply by driving his
vehicle. After a two-day jury trial, Flonnory wasnvicted of DUI. This appeal
followed.

[I. Discussion

A trial court’'s decision to grant or deny a motitmsuppress evidence is
reviewed for an abuse of discretibnA trial court’s legal decisions are reviewed
de nova® “To the extent the trial judge’s decision is bdson factual findings,
we review for whether the trial judge abused hider discretion in determining
whether there was sufficient evidence to suppaetfthdings and whether those

findings were clearly erroneous:"

8 Missouri v. McNeely133 S. Ct. 1552 (2013). McNeely the Supreme Court held that the
natural dissipation of alcohol in a drunk-drivingspect’s bloodstream does not constitupega
seexigency in every case to justify drawing the sa$js blood for testing without a warrant or
the suspect’s consernid. at 1558. McNeelystates that whether a warrantless blood test of a
drunk-driving suspect is reasonable must be detexthcase by case based on the totality of the
circumstancesld. at 1563.

® McVaugh v. State2014 WL 1117722, at *1 (Del. 2014) (citingpez-Vazquez v. Sta@56
A.2d 1280, 1284 (Del. 2008)).

191d. (citing McCallister v. State807 A.2d 1119, 1122-23 (Del. 2002)).

11d. (quotingLopez-Vazque®56 A.2d at 1284).



The United Stateand Delaware Constitutions protect the right okpas to
be secure from “unreasonable searches and selZtre&enerally, “[s]earches
and seizures agger seunreasonable, in the absence of exigent circurms$an
unless authorized by a warrant supported by prebablse* In addition to
exigent circumstances, a recognized exception éowrrrant requirement is for
searches that are conducted pursuant to a valskotifi “Consent may be express
or implied, but this waiver of Fourth Amendmenthtg need not be knowing and
intelligent.”™

A blood draw is fundamentally different from a hieaest because it
involves an intrusion into the human body. As thated States Supreme Court
explained nearly five decades ago:

Search warrants are ordinarily required for searches of
dwellings, and absent an emergency, no less caulekduired
where intrusions into the human body are concernddhe
requirement that a warrant be obtained is a reoant that
inferences to support the search be drawn by araleand
detached magistrate instead of being judged by dtfieer

engaged in the often competitive enterprise ofeterg out
crime?®

12y.S. Const. amend. IV; Del. Const. art. |, § 6.

13 Scott v. States72 A.2d 550, 552 (Del. 1996) (cititganna v. State591 A.2d 158, 162 (Del.
1991)).

11d. (citing Schneckloth v. Bustamon#l2 U.S. 218, 221-22 (1973)).

15 Cooke v. State977 A.2d 803, 855 (Del. 2009) (citiBchneckloth412 U.S. at 241).

18 See Schmerber v. Californiag4 U.S. 757, 769 (1966) (internal citations gndtation marks
omitted).



More recently, the Supreme Court has stated tlguc¢h an invasion of bodily
integrity implicates an individual’'s ‘most persoraadd deep-rooted expectations of
privacy.”"’ This is why a search warrant is required in theeace of exigent
circumstance$ or consent. In order to determine whether consesd given
voluntarily, courts examine the totality of the atimstances surrounding the
consent, including:

(1) defendant’s knowledge of the constitutional rightrefuse

consent; (2) defendant’'s age, intelligence, edooatiand

language ability; (3) the degree to which the irdinal

cooperates with police; and (4) the length of d&danand the

nature of questioning, including the use of phylsoeanishment

or other coercive police behavibr.

We have applied this very analysis before in thetexdt of a blood draw.

For example, inHiggins v. State Higgins, who was driving intoxicated, was
involved in single car accidefft. When a Newark police officer arrived at the
scene, he observed that Higgins’' eyes were bloadsit glassy, and smelled the
odor of alcohol emanating from hith. The officer took Higgins to Christiana

Hospital, where he was asked to sign a written @an$orm so that hospital

personnel could draw his blodd. When Higgins refused, the officer called a

1" McNeely 133 S. Ct. at 1558 (quotiyinston v. Lee470 U.S. 753, 760 (1985)).
18 The trial court found no exigent circumstanceshis case.Flonnory, 2013 WL 3327526, at
*5.
9 McNeely 133 S. Ct. at 1558 (citin§chneckloth412 U.S. at 241).
22 Higgins v. State2014 WL 1323387, at *1 (Del. Apr. 1, 2014).
Id.
?21d.



phlebotomist to come to the hospital to draw Higgimood?® While waiting for
the phlebotomist, the officer told Higgins thathi¢ refused the blood draw, he
would lose his driver’s license for one year, alsb @admonished Higgins that “he
was lucky that he hadn't hit a kid that d&y.'Higgins, eventually stated “fine, I'll
give blood,” and cooperated while the phlebotordigw his blood> The blood
draw revealed Higgins’ blood alcohol concentratiome 0.2C°

Higgins was arrested and indicted for felony DUlhereafter, he moved to
suppress the blood draw results, claiming that ¢omsent was not given
voluntarily due to the officer'si) calling a phlebotomist after he had refused to
sign a hospital consent form to the blood draw,(fiossibly) telling the defendant
that he would lose his license if he did not cohsand (iii) admonishing Higgins
for his dangerous condu@t. The trial court denied the motion, and found that
under the totality of the circumstances, Higging hebluntarily consented to
having his blood drawn. On appeal, we affirmed tiied court’s ruling. In so
doing, we reviewed the totality of the circumstaas found by the trial court, and
explained:

[T]he totality of the circumstances establishest thiaggins
voluntarily consented to the blood draw. Becaubés t

23
Id.

z;‘ Higgins 2014 WL 1323387, at *1.
Id.

2014,

271d. at *2.



constituted his third DUI offense, Higgins was ot ignorant
newcomer to the law. No argument is made that Hgjgage,
intelligence, or education precluded his voluntampsent. And,
[the officer's] testimony shows that Higgins wasnggally

cooperative with police . . .. Fourth Amendmentgprudence
does not forbid a law enforcement officer from rupéing to
persuade an individual to consent to a search.l¥iralling

the . . . phlebotomist did not cause Higgins tousesge|] to a
claim of lawful authority. Neither [the arrestinffioer] nor the
phlebotomist represented that they had authoritydtaw
Higgins blood without his consent. Given the tdyalof the
circumstances, Higgins voluntarily consented to theod

draw?®

Notwithstanding this precedent, the State arguat dhFourth Amendment
analysis was not required here. We disagree.

The General Assembly has acknowledged that “thenabrules of search
and seizure law” apply in determining the admidybof a chemical test in “any
action or proceeding arising out of acts allegedhawe been committed by any
person while under the influence of alcoh@l.A chemical test of a person’s blood
is one of the ways the State may prove driving urttie influence? The
procedure involves “a compelled physical intrusbmneath [one’s] skin and into
[one’s] veins to obtain a sample” of blotyd. Due to the invasive nature of this
procedure, a Fourth Amendment totality of the amstances analysis must be

performed when the search is not based upon antaraxigent circumstances in

?8d. at *2—3 (internal quotation marks omitted).
2921 Del. C.§ 2750(a).

%921 Del. C.§ 4177.

.



order to determine whether a defendant voluntadigsented to the blood dratv.
Here, the trial court erred when it concluded tha¢fendant’s statutory implied
consent exempted the blood draw from the warragiirement® of the Fourth
Amendment.

The State argues in the alternative that the tgtafithe circumstances show
that Flonnory voluntarily consented to the bloodwdr As we have noted above,
express or implied consent may waive Fourth Amemdmghts. Whether this in
fact occurred here under the totality of the cirstances is a determination we
choose not to make for the first time on appedle fial court should determine in
the first instance whether Flonnory consented geiéxpressly or impliedly, to the
blood draw. Accordingly, we remand this matter teat the trial court may
conduct a proper Fourth Amendment analysis. Ifttta court determines, after
considering the totality of the circumstances, ttie consent exception to the
warrant requirement does not apply, it is instrddtegrant the motion to suppress,
vacate the conviction, and to grant a new trial.

We respectfully disagree with the very thoughtfukdent. The Dissent

focuses on the Supreme Court’s decisioMoNeely and concludes that it has no

32 Our holding is consistent with recent decisionfifer State Supreme CourtSee State v.
Fierro, 853 N.W.2d 235, 243 (S.D. 2014) (ruling that aufflo Amendment totality of the
circumstances analysis must be performed to deternvhether consent to a blood draw was
voluntary); State v. Wulff337 P.3d 575, 581 (Idaho 2014) (sanB)ars v. State336 P.3d 939,
942 (Nev. 2014) (samegjtate v. Butler232 Ariz. 84, 87 (Ariz. 2013) (same).

% Flonnory, 2013 WL 3327526, at *6.

10



application to the facts of this case. We recognimat the Court itMcNeelydid
not expressly address the issue of consent. Nwless, its reasoning—derived
from Schmerber v. California—is directly applicable to the facts of this caste
agree that Delaware’s implied consent statute,t@ed by the Supreme Court,
remains a “legal tool[] to enforce [Delaware’s] dkudriving laws and to secure
BAC evidence without undertaking warrantless nosemsual blood draws?”
But the Supreme Court explained McNeelythat, “Whether a warrantless blood
test of a drunk-driving suspect is reasonable nmestdetermined case by case
based on the totality of the circumstancé&s.”

The Dissent expresses concern that requiring pdbcebtain a warrant
before performing a blood draw “would burden polafécers and courts with the
need to secure a large number of warrants, taleagece police and judicial time
away from other matters.” To the extent this is extra step, the Delaware
Department of Justice has already instructed laflwreement to take it using the
technology available hefé. As noted by the Supreme Court ficNeely this
argument on burden fails to account for technollgaclvances “that allow for the

more expeditious processing of warrant applicatiguasticularly in contexts like

3 Schmerber 384 U.S. at 769 (“Search warrants are ordinardguired for searches of
dwellings, and absent an emergency, no less caulgduired where intrusions into the human
body are concerned.”).

% McNeely 133 S. Ct. at 1566.

%1d. at 1563.

37 Seefootnote 5supra

11



drunk-driving investigations where the evidenceerdfl to establish probable
cause is simple®®

[11.  Conclusion
This matter IREMANDED for further proceedings consistent with this Opmio

Jurisdiction is not retained.

3 McNeely 133 S. Ct. at 1561-62. The Dissent also positodtnote 69 that Delaware’s
implied consent statute for a chemical test of threlslood, or urine has a corporate analogue in
8 Del. C. § 3114, which relates to personal jurisdictiorecti®dn 3114 is not at issue here. We
have expressly upheld the constitutionality of ®ec3114 inArmstrong v. Pomerancel23
A.2d 174, 177 (Del. 1980), and nothing in our Opmtoday is intended to overrule that decision
or affect the scope of Section 3114’s enforceahilit

12



STRINE, Chief Justice, dissenting:

| respectfully dissent. In my view, the Superioou@t grappled correctly
with the precise question presented to it by theigmbelow: whether the U.S.
Supreme Court’s decision Missouri v. McNeef{ rendered Delaware’s statutory
implied consent statute invalid. After receivingpoplemental briefs on that issue,
the Superior Court determined that the Supreme tGouicNeelyonly addressed
the question properly before it, namely “whether tatural dissipation of alcohol
in the bloodstream establisheper seexigency that suffices on its own to justify
an exception to the warrant requirement for nonenssal blood testing in drunk-
driving investigations® The Superior Court concluded thisicNeely did not
speak to the separate question of whether the sbrseeption to the Fourth
Amendment was satisfied by statutes like Delawaré’sleed, the Superior Court
noted that to the extent the Court discussed imdp@nsent statutes—which exist
In some form in every state—it seemed to cite tknath approval: “The Court did
not make any specific rulings about Missouri’'s iraglconsent statute; instead, the
Court acknowledged that implied consent statutesaanong the ‘broad range of
legal tools [States have] to enforce their drunkidg laws and to secure BAC

evidence without undertaking nonconsensual bloagvsr™' The Superior Court

39133 S. Ct. 1552 (2013).
“0 Flonnory, 2013 WL 3327526, at *6 (quotiridcNeely 133 S. Ct. at 1558).
“11d. (quotingMcNeely 133 S. Ct. at 1566).

13



thus adhered to this Court’'s prior decisions hadthat Delaware’s implied
consent statute was consistent with the Fourth Almemt and that the implied
consent Flonnory gave by exercising the privilededoving was valid®? In
holding that the results of the blood search weadmissible in evidence, the
Superior Court made the required finding under stegute that the officer who
arrested Flonnory had probable cause to beliewéhthhad committed a DUY.

On appeal, the parties joined issue on the questiandivided them below.
Their briefs took different positions on the effe€tMcNeely with the State trying
to introduce for the first time the alternative amgent that Flonnory actually
consented to the blood draw. After oral argumew, invited supplemental
submissions on the reading giverMoNeelyby other state courts.

With this central question having been exhaustieelgiressed by the parties
and of interest to our law enforcement community, ¢olleagues have assumed
for the sake of decision thitcNeelysilently invalidated our state’s long-standing
implied consent statute. They then reverse theeSupCourt’s judgment without
explaining how it made an error, and remand ftw ihake a determination that the

parties never previously requested it to make.hBairties will be surprised by the

“2|d. (“The Supreme Court's holding iMcNeelydoes not alter the application of Delaware’s
Implied Consent Statutes to the facts of this case. ThereforeMcNeelydoes not affect this
Court’s finding that the results from the blood gdenare admissible pursuant to the consent
exception to the warrant requirement.”).

1d. at *7.

14



Majority Opinion, which does not address the isthat the parties argued before
the Superior Court or on appeal.

Because | believe Delaware’s statutory implied eaombsstatute has
safeguards that ensure its reasonable operatiosistemt with the Fourth
Amendment, | dissent. | fear that assuming feleelyundid reasonable implied
consent regimes like Delaware’s that were operdimngnany years without any
indication of being abused will work no increaselilmerty from unreasonable
searches, but simply burden police officers andtsowith the need to secure a
large number of warrants, taking scarce police jadctial time away from other
matters. Like the Superior Court, | decline toggithatMcNeelysilently proposed
a costly solution to a problem that no one hadtifled as even existing.

Missouri v. McNeelyaddressed a separate, precise question that is not
relevant for our purposes in this case. This Coouas recognized the
constitutionality of the implied consent statute ronltiple occasions, because it
relies on a recognized exception to the warrantirement—consent—and has
substantial procedural protections that make theisgion of evidence contingent
on a judicial finding that the search otherwise pbed with the Fourth
Amendment. When a person chooses to exercise rikdege to which the
consent attachesg., driving on our roads, the statute deems thatopets have

consented to a search, so long as the statutocaytiens are satisfiedMcNeely

15



did not alter that analysis, because it did notreskl the long-standing consent
exception to the warrant requireméhtRather, as the Superior Court in this case
determined based on the language of the opinielf,itdcNeelysolely focused on
the separate exigency exception to the warraninagent.

As we have held on numerous occasions, our stgtuscheme is
constitutional because it simply attaches a coowlito a privilege that no one is
required to exercise, which is a permissible |letisé determination. The
statutory regime also includes substantial safetpjancluding the requirement
that a judge find that probable cause existed,rbetoe results of a search can be
admitted into evidence.

A. We Have Held Delaware’s Implied Consent Statute tB8e Consistent
with the Fourth Amendment on Numerous Occasions

In 1960, this Court held itate v. Wolthat drawing blood from a person
suspected of driving while intoxicated, when tharson could not consent,
constituted an illegal searéh.In Wolf, the suspect was unconscious, but the police
nevertheless drew and tested his bl§odrhis Court recognized the difficulty its
holding would create for the police, and suggedtet the General Assembly

could remedy the problem by enacting a law deertinge who chose to drive on

4 South Dakota v. Nevillet59 U.S. 553, 559, 564 (198@)cknowledging implied consent law
did not violate the Fourth or Fifth Amendments).
jz State v. Wo|f164 A.2d 865, 868 (Del. 1960).

Id.

16



Delaware’s roads to have consented to blood tédfsere was reason to suspect

them of driving under the influen¢é. The General Assembly responded by

passing an implied consent statute. The modem fidrthe statute, 2Del. C. §

2740et seq. states that:

Any person who drives, operates or has in actugkiphl control a
vehicle . . . shall be deemed to have given consento a chemical
test or tests of that person’s blood, breath andfioe for the purpose
of determining the presence of alcohol or a drugrags. The testing
may be required of a person when an officer habglrle cause to
believe the person was driving, operating or ingx¢tgl control of a
vehicle [while intoxicatedf®

Under the original version of the statute, an efficould not perform the

test if the suspect refused. But the General Abseamended the statute in 1983

to provide that the police may perform tests oveuspect’'s objections in certain

circumstance®’ Section 2742 states:

If a person refuses to permit chemical testingerdfeing informed of

the penalty of revocation for such refusal, the $bsll not be given

but the police officer shall report the refusalthe Department. The
police officermay, however, take reasonable steps to conduct such
chemical testingeven without the consent of the persothe officer
seeks to conduct such test or tests without infognthe person of the
penalty of revocation for such refusal and therafyoking the
implied consent law’

Section 2750 further provides:

471d.

821 Del. C.§ 2740(a).
9 Seth v. State592 A.2d 436, 443-44 (Del. 1991).
* (emphasis added).

17



[T]he court shall admit the results of a chemiedttof the person’s
breath, blood or urine according to normal rulesedrch and seizure
law. The informing or failure to inform the accused ceming the
implied consent law shall not affect the admisgibdf such results in
any 5i:aseincluding a prosecution for a violation of 8§ 41@7 this
title.

To put it plainly, in accordance with the statutegheme, police officers in
Delaware, like Yogi Berra, come to and must tak@averbial “fork in the road”
when they encounter a driver who they have probedlise to believe is under the
influence of alcohol. Under § 2742, a police ddficnay:

(1) inform the suspect of the administrative penaltieat will

ensue for refusing to submit to chemical testifighe suspect does

refuse, the officer cannot then perform the test;

(2) decline to inform the suspect of the implied consgtatute,

and perform chemical tests even without explicihsent, provided

the amount of force used is not excessive and dogdbtest is

performed by a medical professional.

This has been the law in Delaware for the pastktiecades, and we have

recognized the validity of the implied consent sohecrafted by the General

>l (emphasis added).

221 Del. C.§ 2742. The Majority Opinion relies ¢tiggins v. Statdor the proposition that the
totality of the circumstances test is required linceecumstances in which a suspect’s blood is
tested without a warrant, notwithstanding the imgblconsent statute. 2014 WL 1323387 (Del.
Apr. 1, 2014). But the Majority Opinion fails taapple with the distinction in the statutory
scheme between police officers who have informespacts of the right to refuse and those who
have not. In Higgins’ case, the officer did infomm of the penalties for failure to comply, and
Higgins’ argument rested on the premise that demgvas “coercive.”’ld. at *2. That case, in
which there was no discussion of implied conserg§ 8740 at all, thus does not aid the Majority
Opinion’s contentions in this case, in which Flonnwas not informed of his right to refuse or
the administrative penalties for doing so.

18



Assembly on numerous occasiois.We held in 1991 irSeth v. Statehat the
implied consent statute gave the police the righpérform chemical testing on
individuals they had probable cause to suspectiead driving while intoxicated,
regardless of their actual conséhtln Seth the suspect was arrested on probable
cause of DUI, and initially refused to submit toiatoxilyzer> The police officer
did not inform him of the implied consent law, aafter several minutes, the
suspect submitted to the t8%t.The Court held that the suspect’s actual consent
was immaterial, and noted, “The net effect of ti®83] amendments is an
officer’'s ability to require a suspect to submit testing, without that person’s
consent or a reading of the implied consent lawpsg as the officer has probable
cause and the degree of force used is not excessnder the Fourth
Amendment.®’

In 1993, this Court noted iBtate v. Maxwelthat it was first necessary to

establish that there was probable cause to justifyon-consensual blood draw

3 See, e.g.State v. Maxwell624 A.2d 926, 931 (Del. 1993) (citing Zlel. C.§ 2740 for the
proposition that the police could take a samplé¢hef defendant’s bloodeth 592 A.2d 436
(affirming conviction based on test conducted panguo the implied consent statutByank v.
State 528 A.2d 1185, 1189 (Del. 1987) (“[UJunder Delawdaw the police can require a
suspect to submit to testing without that perseoissent.”);Morrow v. State303 A.2d 633, 635
(Del. 1973) (“[T]he Legislature, in providing fohé taking of a blood sample from one who is
incapable of refusing to take such test, a ratiandlfair procedure . . . .").

4592 A.2d at 444.

°°1d. at 438.

4.

°71d. at 444 (citingSouth Dakota v. Nevillel59 U.S. 553, 559 (19833chmerber384 U.S. 760
n.4 (1966)).

19



before its results would be admissible, consistetit the statute and the Fourth
Amendment? In 2008, the Superior Court remarked, “based @n well-settled
precedent, the Court is satisfied that police eficmay require DUl suspects to
submit to chemical testing of their blood, evenhwiit consent, as long as ‘the
means and procedures employed . . . respect] yamieFourth Amendment
standards of reasonableness.”In 2009, the Superior Court reiterated the same
standard, this time holding that it did not amotmnthe unreasonable use of force
to restrain a suspect’s arm in order to perfornroaddraw®®

B. The U.S. Supreme Court’s Decision itMissouri v. McNedly Did Not
Address Implied Consent Laws, and Does Not Suggedkiat Ours Is Invalid

Without explicitly saying so, the Majority Opinioappears to embrace
Flonnory’s argument that the decisionMinssouri v. McNeelyendered invalid the
consent used to obtain his blood sample under Re&is/implied consent statute.
But McNeelydid not suggest that implied consent statutes asch 2740 were an
invalid basis to invoke the consent exception ® Fourth Amendment’'s warrant
requirement. Instead, the case dealt with a prearsd unrelated question:
“whether the natural dissipation of alcohol in thleodstream establishegar se

exigency that suffices on its own to justify an epion to the warrant requirement

%8624 A.2d at 928-29.

> State v. Cardona2008 WL 5206771, at *6 (Del. Super. Dec. 3, 20@8)ng Schmerber384
U.S. at 768 (1966)).

® State v. Crespc®2009 WL 1037732, at *7—11 (Del. Super. Apr. 1G09).
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for nonconsensual blood testing in drunk-drivingzestigations® McNeely
answered that specific question in the negativead lthe U.S. Supreme Court
desired to invalidate a key feature of implied @nisstatutes that are on the books,
in various shapes and forms, in all 50 states, ktanfident the Court would have
done so explicitly? Instead, the Court seemed to cite such laws ayifitoval:

As an initial matter, States have a broad randegal tools to enforce
their drunk-driving laws and to secure BAC evidenaghout
undertaking warrantless nonconsensual blood drdtes.example, all
50 States have adopted implied consent laws thatreemotorists, as
a condition of operating a motor vehicle within thiate, to consent to
BAC testing if they are arrested or otherwise aetdion suspicion of
a drunk-driving offensé&’

®l McNeely 133 S. Ct. at 1558ee also idat 1569 (Kennedy, J., concurring) (“[The majority
opinion] does not provide a framework where it radgent to hold any more than that always
dispensing with a warrant for a blood test whemized is arrested for being under the influence
of alcohol is inconsistent with the Fourth Amendmignid. at 1574 (Roberts, C.J., concurring in
part and dissenting in part) (“The question presgns whether a warrantless blood draw is
permissible under the Fourth Amendment ‘based upematural dissipation of alcohol in the
bloodstream.” The majority answers ‘It dependsd &o do 1.”);id. (Thomas, J., dissenting)
(“This case requires the Court to decide whether Rburth Amendment prohibits an officer
from obtaining a blood sample without a warrant wiigere is probable cause to believe that a
suspect has been driving under the influence obhalc Because the body’'s natural
metabolization of alcohol inevitably destroys evide of the crime, it constitutes an exigent
circumstance. As a result, | would hold that arevatiess blood draw does not violate the Fourth
Amendment.”).

%2 See id.at 1568 (“[lJn drunk-driving investigations, thetnral dissipation of alcohol in the
bloodstream does not constitute an exigency inyes&se sufficient to justify conducting a blood
test without a warrant.”)d. at 1569 (Kennedy, J., Concurring) (“States aneémngovernmental
entities which enforce the driving laws can adaj¢s, procedures, and protocols that meet the
reasonableness requirements of the Fourth Amendmedt give helpful guidance to law
enforcement officials. And this Court, in due csirmay find it appropriate and necessary to
consider a case permitting it to provide more guegethan it undertakes to give today.”).

%%|d. at 1566.
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McNeelyis best read plainly, as a case where the Coait d&th the question of
whether probable cause to suspect a driver of DUuHnably justifies a warrantless
search because blood alcohol content naturallyedses over time.

Delaware’s implied consent statute rests on a agpaxception to the
warrant requirement, whidilcNeelydid not address. A warrantless search is only
reasonable—and thereby constitutional—when conduateder a recognized
exception, including exigendy. But consent is also a valid exception to the
warrant requiremerff. For consent to be valid, it must be “freely aradumtarily
given,” determined by a totality of the circumstas®® But the person giving
consent need not have made a knowing and intetligeaision to consent, and
there is no duty on the part of the police to infa suspect of the right to refuse or
revoke conserfY.

Under the plain language of 8 2740, Flonnory waented to have
consented to chemical testing of his blood to deitez the presence of alcohol

when he chose to operate a vehicle. Our impliedeat statute simply attaches a

®4 Cooke 977 A.2d at 855. An exigency exists when circtamses make “the needs of law
enforcement so compelling that a warrantless seiarobjectively reasonable under the Fourth
Amendment.” McNeely 133 S. Ct. at 1558 (citingentucky v. King131 S. Ct. 1849, 1856
(2011)).

®® Schneckloth412 U.S. at 222.

%\d. at 222, 227 (citindgumper v. North Carolina391 U.S. 543, 548 (1968)).

®71d. at 235-37Cooke 977 A.2d at 855.
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condition to a privilege that no one is requirectercis€® By making a decision
to operate a vehicle on Delaware’s roads, a disven notice by virtue of § 2740
(and the many other state laws to similar effe¢hat he is consenting to a search
if the circumstances that the statute outlines ctinpass?

Furthermore, the statute comes with important sefietg built in to ensure
compliance with the Fourth Amendment. The statuikes explicit that the
“normal rules of search and seizure law” applyht® admissibility of any evidence
obtained”* Under § 2750, before any test results are adphéssn a criminal

proceeding, a judge must review whether the stgtupseconditions are met;

®8 Bowersox v. Stat@19 A.2d 301, 303—-04 (Del. 2003) (characteriziniging as a “privilege”):
S.S. v. State514 A.2d 1142, 1144 (Del. Super. 1986) (“[T]heviege to operate a motor
vehicle is not a fundamental right . . . .”).

% See, e.g.21 Del. C. § 2614 (creating stricter implied consent requizata for holders of
commercial drivers’ licenses). Delaware’s implieohsent statutes that apply in this context
have a corporate analogue that was suggested by.gheSupreme Court itself. Before 1977,
under Delaware law, an individual wishing to suen-qnesident directors of Delaware
corporations in Delaware could bringgaasi in remaction against the directors’ shares, which
would result in “sequestration” of those sharedeatively seizing them until the directors
submitted to the jurisdiction of the Delaware ceurt In holding that this practice was
unconstitutional, the Supreme Court suggestedatisaheme in which consent to the jurisdiction
of Delaware courts was made a condition to the eoee of a position as a fiduciary of a
Delaware corporation would pass constitutional musShaffer v. Heitner433 U.S. 186, 216
(1977). Section 8§ 3114 of the Delaware Generap@uation Law, which deems directors and
certain officers who serve as fiduciaries of Delevaorporations to consent to being served
with process and be subject to the personal jutisdi of the Delaware courts for causes of
action related to their service, was adopted irdaliresponse to this suggestioBee8 Del. C.

§ 3114.

0 See Seth592 A.2d at 443 (“2Del. C. § 2740 renders the operation of a motor vehicle a
constructive consent of the operator to submiesbinng for alcohol or drugs by an officer having
‘probable cause to believe’ the operator was itation of . . . 8 4177 or § 2742.").

121 Del. C.§2750(a).
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namely, that (1) the police officer in fact had Ipable caus&, (2) the test was
conducted without the excessive use of fdfcand (3) any blood test was
conducted by a medical professiofialThis independent judicial review serves to
protect the rights of all drivers, because it Israny incentive for police officers to
conduct searches when they do not believe in gadd that there is probable
cause to suspect a driver is intoxicated. Theutsat requirement that the State
convince the court that the statutory conditiorns awet explains the reference to
the “normal rules of search and seizure law” in7@ because it clarifies that
regardless of implied consent, the test results anlg admissible if a judge
determines the conditions were satisfied and tlaechewas thus constitutionally
reasonable.

These preconditions are consistent with practibest.S. Supreme Court
has held constitute sufficient protections for arraatless blood draw to be
constitutional under the Fourth Amendmé&ntThe results of a blood test are only

admissible if a judge determines that there wadable cause to perform the

2See21 Del. C.§ 2740(a).

3 See21 Del. C.§ 2742(a).

4 21Del. C.§ 2746.

>McCann v. State588 A.2d 1100, 1102 (Del. 1991) (“Bthmerberthe United States Supreme
Court noted that the police were entitled to talath from a suspected drunk driver without a
warrant and based on probable cause unless the€pnitiated the violence, refused to respect a
reasonable request to undergo a different formestirig, or responded to resistance with
inappropriate force.”)see also Schmerhe384 U.S. at 760 n.4respqg 2009 WL 1037732, at
*7 (“The constitutional analysis in blood extracticases hinges on three prongs: (1) probable
cause to believe a suspect is driving under theente; (2) a search warrant or a recognized
exception under the Fourth Amendment; and (3) restdeness.”).
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blood draw and that the procedures used were ‘nedbe.”® The requirements
that no excessive force be used and that the &stobducted by a medical
professional also ensure that the police respectipnity of suspects. In this
way, the three conditions serve a “gate-keepingitfion: any evidence obtained
in violation of the Fourth Amendment will not benaidsible at trial.

Here, it is not disputed that the police officedh@obable cause to believe
that Flonnory had been driving while under theuafice of alcohol, nor is it
disputed that the test was conducted without thee afsforce by a professional
phlebotomist?® Thus, by operation of the implied consent statuteder the
consent exception to the warrant requirement, khedodraw in this case complied

with the Fourth Amendment.

& SeeWayne R. LaFave,EB3RCH& SEIZURE: A TREATISE ON THEFOURTH AMENDMENT 8 8.2(a)
(5th ed. 2014) (“But the Fourth Amendment doesprohibit all searches, only ‘unreasonable’
searches, and thus the police are able to acquioh physical evidence without the cooperation
or consent of the suspect.”).

' See Rochin v. Californja342 U.S. 165, 174 (1952) (finding inducing vomitiin suspect
against his will amounted to “force so brutal andffensive to human dignity” as to violate due
process).

8 See Settb92 A.2d at 444 (“The net effect of the amendméntm officer's ability to require

a suspect to submit to testing, without that pessoansent or a reading of the implied consent
law, so long as the officer has probable causetamdegree of force used is not excessive under
the Fourth Amendment.”).

" See idat 445 (holding that the implied consent statutenits warrantless chemical testing);
Wolf, 164 A.2d at 868 (positing an implied consentustatvould obviate the need for a warrant
in most cases). Moreover, there is no dispute Bh@tnory never attempted to withdraw his
implied consent. We therefore have no reason tsider whether he could have done so after
he was stopped by the officer, and the statutorgumstances in which he had impliedly
consented had already come to pass (thus neghengitity of the statutory scheme). The facts
of the record make plain that Flonnory never redudes test, and in fact voluntarily offered “a
good vein” to the phlebotomist.
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C. Other State Courts Have Also Considered the Effeatf McNeely, But
Few of These Decisions Provide Guidance Based orethacts in This Case

Because, as the U.S. Supreme Court notddaNeely “all 50 States have
adopted implied consent law® e are not the first state court to consider these
issues. Some courts have reddNeelyto stand only for its express, narrow
holding®® Others—some of which the Majority Opinion citesavh given it a
broader reading based on what they believe it spior issues thklcNeelycase

never addresséd. But in nearly all of the cases where courts tejgthe validity

80 McNeely 133 S. Ct. at 1556.
8 For example, in a line of cases, includidcCoy v. North Dakota Department of
Transportation 848 N.W.2d 659 (N.D. 2014gtate v. Smith849 N.W.2d 599 (N.D. 2014), and
State v. Fletch855 N.W.2d 389 (N.D. 2014), the North Dakota ®upe Court focused on the
Court’s holding inMcNeely The court noted, “[The U.S. Supreme Court] hitld natural
dissipation of alcohol in the bloodstream is not pe exigent circumstances justifying an
exception to the warrant requirement for nonconsanslood testing in all drunk-driving
investigations. Consent, however, is another edmepo the warrant requirement.Fletch at
392-93. Similarly, inState v. Brooks838 N.W.2d 563 (Minn. 2013), Minnesota’s Supreme
Court also rejected a broad viewMEtNeely quoting the decision’s analysis of implied corisen
laws as appropriate “legal tools.” The court rekedr
As a threshold matter, Brooks’s argument is incstesit with the Supreme
Court’s discussion of implied consent lawsMtNeely As the Supreme Court
recognized inMcNeely implied consent laws, which ‘require motorists, @
condition of operating a motor vehicle within théat®, to consent to [blood
alcohol concentration] testing if they are arrestadotherwise detained on
suspicion of a drunk-driving offense,’ are ‘legabls’ states continue to have to
enforce their drunk driving laws. The Court notigtht these laws typically
require suspected drunk drivers to take a testtHerpresence of alcohol and
mandate that a driver’s license will be revokethdy refuse a test. By using this
‘legal tool’ and revoking a driver’s license forfusing a test, a state is doing the
exact thing Brooks claims it cannot do—conditionthg privilege of driving on
agreeing to a warrantless search.
Id. at 572 (internal citations omitted).
82 See e.g.Aviles v. State443 S.W.3d 291 (Tex. App. 201@olding mandatory blood draw
without consideration of the “totality of the cimstances” violated the Fourth Amendment);
Weems v. Statd34 S.W.3d 655 (Tex. App. 2014) (holding thattha case of a suspect who had
two previous DWI convictions and was in an acciderblving injury to another person, both
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of implied consent, the suspect actively refusedesisted a blood te¥t. Those
cases thus raise the question of whether statutgoifed consent can be revoked
after the conditions arise in which the driver has cotesé to be searched, an issue
that we need not reach to decide this case. Flgndio not refuse the test or
revoke his consent. Faced with cases like Florispogher state courts have read
McNeelyas it was written: assuming the nine Justiceshér separate opinions,
made clear what they were addressing, and by iatpic of silence, what they
were not addressir.

We should do so here. Our General Assembly hasedran important
statute to promote public safety. That statutevides important efficiencies to

law enforcement while providing substantive and cpdural protections to

factors that supported a mandatory blood draw apsct under the statutory scheme, the
suspect’s Fourth Amendment rights were violatethieymandatory blood draw).

8 See, e.g.Byars v. State336 P.3d 939 (Nev. 2014) (holding that the portad Nevada's
implied consent statute enabling an officer to dsee to obtain a blood sample was
unconstitutional) State v. Wulff337 P.3d 575 (Idaho 2014) (holding that courtsiniake a case
by case approach to consent, hinging on the valmetss of that consent under a totality of the
circumstances testgtate v. Fierrp853 N.W.2d 235 (S.D. 2014) (holding that, when spsat
“verbally and physically refused to provide a samjipher “actions taken in their totality can
hardly be taken as ‘consent’ by constitutional deads”). One possible exceptionSsate v.
Butler, 302 P.3d 609 (Ariz. 2013), but that case is wligtishable from Flonnory's in other
respects. Most importantly, Butler was a 16 yddr logh school student whose blood was
drawn in the principal’s office of his school. Thkeurt held that under those circumstances,
Butler could not be deemed to have voluntarily eored, “independent of” Arizona’s implied
consent statuteSee id Likewise, the Texas Court of Appeals’ holdingAviles v. Texas also
distinguishable. Texas’ statutory regime permitigublice officer to take a blood sample from a
DWI suspect without a warrant if the officer hadédible information” that the suspect has been
previously convicted of DWI at least twicéviles 443 S.W.3d at 291-92. The court initially
held that this provision, which has no analogue Delaware’s statutory scheme, was
constitutional, but reversed after the U.S. Supr&uvart vacated and remanded the judgment.
Id. at 292.

8 SeeFletch at 392-93Brooksat 572.
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guarantee that drivers’ constitutional rights agspected. We should decline to
upset the long-standing statutory scheme by sp@agl#hat the U.S. Supreme
Court meant to invalidate statutory implied consenian exception to the warrant
requirement silently, in a case where that issue ned presented, and any express
words on the topic would have been dictum anyway.

As a result, | dissent and would affirm the Supe@wurt's judgment of

conviction.

28



