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Before the Court is an appeal from the Industrial Accident Board (“1AB”),
brought by Jerry Crouse (“Appellant”). Appellant seeks to reverse I1AB’s
determination that calculated workers' compensations rates for injuries Claimant
sustained while employed by Hy-Point Dairy Farms, Inc. (“Employer”).

Appellant asserts IAB erred by excluding the amount of partial disability
paymentsreceived and utilizing figures not supported by substantial evidence on the
record to compute the compensation rates due. |AB and Employer maintain IAB
properly excluded Appellant’s partial disability payments from the workers
compensation rate equation and employed accurate figures based on the evidence of
record yielding calculations that were free from legal error.

The Court has reviewed the record, and submissions by the parties and
AFFIRM Sthe decision of |AB for the reasons set forth therein.

PROCEDURAL BACKGROUND

Appellantssustained two i njurieswhileworking for Employer.* Followingthe
secondinjury, Employer paid for Appellant’ smedical treatment and lost wagesin the
form of total disability benefits.

The parties agree Appellant was entitled to workers' compensation benefits,

'Appellant’s Opening Br. at 1-2.

’Appellee’s Answering Br. a 1.



but disagree as to the amount owed.®> On September 17, 2014, Appellant filed a
Motionwith |AB contesting the compensationrate.* Both partiesagreethat thegross
wages earned by Appellant for work performed during thetwenty-six week periodis
$15,054.74, but Appellant contends the average weekly wage (“AWW?”) cal cul ation
incorrectly excluded partial disability payments.®

On October 29, 2014, IAB held ahearing regarding the disputed AWW and the
following contentionsfor |AB’ s consideration weresubmitted.® Appellant contends
thelanguage of AWW isambiguous.” Tothat effect, Appellant claims: (1) theweeks
considered should be the weeks actually worked, not the total twenty-six weeks, and
(2) partial disability payments received as part of workers' compensation benefits
should be included in the AWW calculation.? According to Appellant, the amount
of partial disability received, $1,739.41, should be added to the earned wages, and

then this amount should be divided by a total of twenty-two weeks, not twenty-six

3d.
“Id.
°ld. at n.1; n.3.; Appellant’s Opening Br. at 5-6..

®Appelleg s Answering Br. at 3; Appellant’s Opening Br. at 1-2.; see also, Industrial
Accident Board Tr.

19 Del. C. § 2302; Appellant’s Opening Br. at 10.

8See generally, Appellant’s Opening Br.



weeks.? Appellant’s calculations yielded an AWW of $763.37 and a compensation
rate of $508.91.*

Conversely, Employer asserts Section 2302 is unambiguous and should be
interpreted according to the plain meaning of the statute.* Employer states “the law
provided no basisfor adding any of hisworkers' compensation benefitsto his‘wage’
total.”** Employer calculated the compensation rate without including the partial
disability payments but adding in vacation pay.”> Employer submitsthe rate should
be derived by adding together the wages earned, $15,054.74, and the vacation pay,
$625.00."* Next, Employer contends in order to “fairly and accurately” calculate
AWW, the total wages earned should be divided by twenty-six weeks, as opposed to
twenty-two weeks.”> Employer's calculations yielded an AWW of $603.07, and a

compensation rate of $420.05.*°

°Appellee’s Answering Br. a 20-23.
914, at 2.

Hd. at 2; 10.

Appellee’s Answering Br. 2.
Bd.
.
2.
.



On November 24, 2014, | AB madethefoll owingdeterminations: (1) the proper
divisor is the number of weeks actually worked, and (2) workers' compensation
benefits, such as partial disability payments, are not included in the total wages
earned.”” In this case, IAB determined the partial disability Appellant received,
$1,739.41, should not be added to the earned wages, and the total wages earned
should be divided by twenty-two weeks reflecting the number of weeks Appel lant
actually worked.'®* Assuch, IAB determined the AWW by utilizing the total wages
earned, without including compensation received for disability or vacation pay, over
the twenty-six week period preceding the accident, $15,054.74, and divided by
twenty-two.”® Thus, by IAB’s calculations, Appellants’ AWW is $684.31, yielding
acompensation rate of $456.21.%°

Appellant timely appealed |AB’s decision to exclude the partial disability
payments from the AWW calculation on December 23, 2014.* To that effect,

Appellant filed an Opening Brief on February 13, 2015 seeking reversal of IAB’s

A ppelleg s Answering Br. at 2; see also, Crouse v. Hy-Point Dairy Farms, Nos.
1411480, at 7 (D€l. I.A.B. Nov. 24, 2014).

18A ppellee s Answering Br. at 2; see also, Crouse, IAB 1411480 at 7.
®Appelleg s Answering Br. at 2; see also, Crouse, IAB 1411480 at 7.
A ppelleg s Answering Br. at 2; see also, Crouse, IAB 1411480 at 7.

“Appellee’ s Answering Br. a 3.



decision.”? OnMarch 19, 2015, Employer responded by answering brief noting their
non-objection to the divisor of twenty-two and requesting this Court to affirmI1AB’s
decision asto the exclusion of partial disability payments.?®
STATEMENT OF FACTS

The facts in this case are not in dispute.® Appellant has been employed by
Employer for over twenty years as a driver and salesman. Appellant sustained an
injury while working for Employer on August 26, 2013 (“initial injury”). Following
the initial injury, Appellant received partial and total disability due to physical
restrictionsthat prevented Appellant fromworking hisregular job. When Employer
was unableto offer light-duty work, Appe lant wasentitled tototal disability benefits
and full compensation pursuant to an agreement with Employer’s prior workers
compensation benefitscarrier. When it wasfeasible, Appellant worked light-duty to
accommodate A ppellant’ sphysical restrictions. Appellant earned areduced wageand
was entitled to partial disability benefits for the weeks he worked light-duty. On

November 25, 2013, Appel lant resumed working full-timeand full-duty uponrel ease

“See generally, Appellant’s Opening Br.
#See generally, Appellee’s Answering Br.

*Recitation of the facts is adopted primarily from the Board' s decision. Crouse, IAB
1411480 at 3-7. The facts were also cross-referenced with the parties submissions. Appellant’s
Opening Br.; Appellee’'s Answering Br.



by his treating Doctor.

On March 4, 2014, Appellant suffered a second work injury (“second injury”)
when he fell off the back of his truck. Appellant’s second injury resulted in a
concussionand injuriestoribs, lungs, right leg, and right shoulder. Asaresult of this
accident, Appellant was restricted from all work. At the time of the second injury,
Appéllant’s base salary was $125.00 per day, which cal culates to $625.00 per week,
and monthly commissions.

During the twenty-six weeks preceding the second injury, Appellant received
total disability for three weeks, earning full compensation for those three weeks;
received eight weeks of partial disability benefits, in the amount of $1,739.41; one
week of vacation pay, $625; and wages for fourteen weeks of full-duty, at arate of
$625 per week.

STANDARD OF REVIEW

On appeal fromthelndustrial Accident Board, thisCourt’ sroleisto determine
whether substantial evidence existsto support the Board' s decision, and to examine
the Board’ sfindingsand conclusionsfor legal error.® Substantial evidence hasbeen

defined as* such relevant evidence as areasonable mind might accept as adequate to

“Harasikav. Sate, 2013 WL 1411233, at *3 (Del. Super. Feb. 28, 2013).

6



. 26 . ..
support a conclusion,” and is “more than a mere scintilla but less than a
preponderance.” “" This Court reviews| egal determinations of the Board de novo.”
The interpretation of the terms of a settlement agreement is reviewed for an error of

29
law.

DISCUSSION
Cal culating the AWW

A claimant’s benefits, including the AWW, for a work-related injury are
calculated in accordance with Delaware’s Workers' Compensation Act (“Act”).*
Under the statute, AWW is defined in part as meaning the “weekly wage earned by
the employee at the time of the employee’ sinjury at the job in which the employee
wasinjured, including overtime pay, gratuitiesand regul arly paid bonuses (other than

an employer’s gratuity or holiday bonuses) but excluding dl fringe or other in-kind

“Histed v. E.I. DuPont de Nemours & Co., 621 A.2d 340, 342 (Del. 1993).
“Kiefer v. Nanticoke Health Servs., 979 A.2d 1111 (Del. 2009).

“Bundy v. Corrado Bros., 1998 WL 283460, at *2 (Del. Mar. 25, 1998).
#®Chavez v. David's Bridal, 979 A.2d 1129, 1133 (Del. 2008).

%19 Del. C. § 2302.



employment benefits.”

Further, Section 2302(b) provides adetail ed statutory scheme describing how
workers compensation rates are to be calculated.®® According to Section 2302(b),
if an employee has worked at the same job for a least twenty-six weeks, then the
AWW is calculated “by computing the total wages paid to the employee during the
twenty-six weeks immediately preceding the date of injury and dividing by twenty-
six.”® Alternaively, if an employee has worked less than twenty-six weeks but at
|east thirteen weeks, the AWW is calculated by taking “thetotal wage earned by the
employeein the employment in which the employeewasinjured, divided by thetotal
number of weeks actually worked in that employment.”3* Lastly, employeesinjured
prior to compl eting thefirst thirteen weeksof employment are compensated anumber

of different ways. Specifically, the Code states the following:

If an employee sustains a compensable injury before completing that
employee's first 13 weeks, the average weekly wage shall be calculated as
follows:

1. a. If the contract was based on hours worked, by determining the number of

#d.
#1d.
#|d.
#d.



hours for each week contracted for by the employee multiplied by the
employee's hourly rate;

b. If the contract was based on a weekly wage, by determining the weekly
salary contracted for by the employee; or

c. If the contract was based on a monthly salary, by multiplying the monthly
salary by 12 and dividing that figure by 52; and

d. If the hourly rate of earnings of the employee cannot be ascertained, or if the
pay has not been designated for the work required, the average weekly wage,
for the purpose of calculating compensation, shall be taken to be the average
weekly wage for similar services performed by other employees in like
employment for the past 26 weeks.*

Therefore, AWW equationschangein correl ation with thelength of employment, and

weeks actually worked.

Whether 1AB Erred By Employing the AWW Equation Utilizing the Total

Number of Weeks Actually Worked as the Divisor

Initially, the parties disputed the proper divisor for the AWW formula

Employer asserted the divisor should be twenty-six because Appellant has been

employed with the Employer for over twenty years. Alternatively, Appellant

disagreed contending thedivisor should reflect the number of weeksactually worked,

twenty-two. Employer’ s brief acknowledges Delaware Supreme Court precedent is

instructive and does not seek to appeal |AB’sdecision to implement adivisor based

*1d.



on the number of weeks actually worked.*®* Hence, the parties effectively agree the
proper method of calculating Appellant’s AWW isto take the total wage earned by
the employee in the employment in which the employee was injured, divided by the
total number of weeks actually worked in that employment. Notwithstanding this
admission, the Court will review the merits of IAB’ s decision to implement adivisor

based on the number of weeks actually worked.

The Delaware Supreme Court addressed the application of Section 2302(b) in
Taylor v. Diamond State Port Corp.*” In Taylor, the clamant was employed by
employer for over a decade, but only performed work for sixteen of the twenty-six
weeksprior tothework injury.® The employer in Taylor asserted the plain language
of the statute required the claimant’ s earnings must be divided by twenty-six because
she was employed with the employer for longer than twenty-six weeks.** The Court

determined, however, the legidature intended only to include weeks where an

% See, Appellee’ s Answering Br. a n. 3 (stating “[w]hile Hy-Point argued against the
application of the Taylor decision to the present case before the Board, that argument is not being
raised on apped and Hy-Point accepts the Board's findings that the Supreme Court’ s decision is
ingtructivefor purposes of determining the divisor to be used in the formulaestablish by §
2302(b)(2)™).

714 A.3d 536, 542 (Del. 2011).
®|(. at 537.
¥\,

10



employeeactually earned wagesin the calculation of an average wage.”® Thus, if an
employee did not work during one of the twenty-six weeks, there were no earned
wages for that week to base compensation due.** As such, the Court concluded
claimant’ sdivisor for AWW was sixteen, not twenty-six, because the employeeonly
actually worked for sixteen of the twenty-six weeks notwithstanding the claimant’s

total length of employment with the employer.*

The proper method for calculating the AWW consistent with Code
requirements and judicial precedent is to caculate the divisor based on the weeks
actually worked, not earning capacity, when an employee did not work the full
twenty-six weeks preceding aninjury and has been employed for longer than twenty-
six weeks*® Here, the IAB correctly utilized a divisor that reflected the weeks
Appellant actually worked because IAB determined actually worked means work

actually performed.

In this case, Appellant actually worked for twenty-two out of the twenty-six

weeksprior to hisinjury and was absent fromwork for four weeks. Three of thefour

“1d. at 542.
“d.
“ld.
“d.

11



weeks Appellant was out on total disability; the remaining week Appellant was on
vacation. Twenty-six weeks minusthe four weeks absence yields twenty-two weeks
actually worked. Accordingly, twenty-two isthe proper divisor and |AB’s decision
correctly implemented twenty-two as a divisor based on the substantial evidenceon

the record.

Therefore, this Court also concludes IAB’s determination to utilize a divisor
reflecting the number of weeksactually worked was proper and the divisor of twenty-

two in this case was supported by substantial evidence on the record

Whether 1AB Erred By Excluding Partial Disability Payments From the

AWW Calculation

The remaining point of contention iswhether IAB erred by utilizing the gross
wagesearned by A ppellant and excluding partial disability paymentsfor the purposes
of AWW calculations. Appellant asserts the term wages is ambiguous and should
include partial disability payments because the compensation rates ought to be
representative of earning capacity, not the actual wages earned. Conversely,
Employer submits the statute is not ambiguous as to the definition of wages or how
to calculate AWW. Employer asserts IAB’s exclusion of partial disability benefits

from the AWW calculation was proper.

12



When reviewing a question of satutory interpretation, the first step in the
analysisisto determinewhether the statuteis ambiguous. Asthe Delaware Supreme

Court explans:

[a]t the outset, a court must determine whether the provision in question
Is ambiguous. Ambiguity exists when a statute is capable of being
reasonably interpreted in two or more different senses. If thestatuteis
unambiguous, then there is no room for judicid interpretation and the
plain meaning of the statutory language controls. If itisambiguous, we
consider the statute as a whole, rather than in parts, and we read each
section in light of all others to produce a harmonious whole.**

Turning to the Code itself, Section 2302(a) states:

“ Averageweekly wage’ meanstheweekly wage earned by theemployee
at thetime of the employee'sinjury at thejob inwhich the employeewas
injured, including overtime pay, gratuities and regularly paid bonuses
(other than an employer's gratuity or holiday bonuses) but excluding al
fringeor other in-kind employment benefits. Theterm* average weekly
wage” shall include the reasonable value of board, rent, housing or
lodging received from the employer, which shall be fixed and
determined from the factsin each particular case.”

Thus, this Court is tasked to determine whether the term wage in this context is
ambiguous, and whether partial disability benefits should be included in addition to

gross wages earned when calculating an employee’s AWW.

In Taylor, the Delaware Supreme Court determined the statute at issue was

“Doroshow, Pasquale, Krawitz & Bhaya v. Nanicoke Mem'| Hosp., Inc., 36 A. 3d 336,
342-43 (Del. 2012) (internal quotations omitted).

19 Del. C. § 2302.

13



ambiguous as to “the proper interpretation of the word ‘worked’ in section
2302(b)(1).”* Based on this finding of ambiguity, Appellant asserts the statute is
ambiguous asto theterm wages and asawhole. A finding of ambiguity in astatute
does not necessarily render a statute as a whole ambiguous. A statute can be
ambiguous in whole or in part. In Taylor, the Delaware Supreme Court did not
address Section 2302(a), or the term wages. Thus, the term wages or the statute as

awholeis not ambiguous because the term worked was found to be ambiguous.

Also, it isimportant to acknowledge the statute at i ssue wasamended, in part,
to specifically definethetermwagesasapplied to AWW and to resol veambiguities.*’
The term wage is an unambiguous term as utilized in the statute becauseit is only
subject to one reasonabl e interpretation—the weekly wage earned by the employeeat
thetimeof theinjury including theamount of roomand board, if applicable excluding
benefits. “Itis well established rule of statutory interpretation that the law favors
rational and sensible construction.”*® Here, the law was constructed in amanner that
defineswhat isincluded in wages and what isexcluded. 1t would beillogical for this

Court to determine a benefit, such as alost wage benefit, isincluded in the concept

“Taylor, 14 A.3d at 539.

40On January 7, 2007, the General Assembly amended Section 2302. Compare 19 Del. C.
82302 (1955), with 19 Del. C. 82302 (2007).

8 Nanticoke Mem'| Hosp., Inc., A. 3d at 343.

14



of wagesfor the purposes of an AWW cal culation when wages are expressly defined

and benefits are omitted.

The term wages is defined by a specific list that includes overtime pay,
gratuities, regularly paid bonuses, and room and board. Thislist indicateswagesfor
AWW seek to compensate an i njured employee on the basis of work that was actually
performed and housing, if housing is contemplated as a part of the employer-
employeerelationship. Based on the absence of the lost wage benefitsfromthislist
of what constituteswages, the only reasonabl einterpretati on consi stent with the Code

Isthat lost wage benefits are not considered to be a part of wages.

Next, Appellant seeksafinding fromthis Court that partial disability payments
areincluded in AWW cal cul ations because |ost wage benefitsare not expressly listed
as an exclusion. It is true Section 2302 does not expressly exclude lost wage
benefits.® Yet, itisalso truethat the statute does not expressly or impliedly include
partial disability benefits in the calculation of AWW. As noted above, the Act
defines wages.™® Wages, as defined by statute, consist of earnings by the employee

for work performed, including gratuitiesearned, but do notinclude*“fringe” and other

19 Del. C. § 2302.
1d.

15



“in-kind employment benefits.”** Later, in separate sections, lost wage benefits are
described in detail, including the formulas to calculate lost wage benefits.>> The
General Assembly, if it desired, could have defined AWW to be calculated by first

combining gross earnings and lost wage benefits, if any. It did not.

Thereis no evidence the omission of lost wage benefits from the calculation
was aresult of the General Assembly’sfailureto contemplate a scenario in which an
employee was simultaneously receiving wages and benefits, such as lost benefit
wages, as Appellant suggests. Rather, when “provisions are expressly included in
one part of astatute, but omitted from another, it is reasonable to conclude that the

legislature was aware of the omission and intended it.” >3

The Generad Assembly carefully crafted and amended the workers
compensation statutory scheme. Throughout the Act, the Legislature distinctly
references earnings and benefits as separae values. The inclusion of benefits in
certain provisionsbut not othersin conjunction with the defined di stinctionsbetween
wages and benefits, signifies it was the intention of the General Assembly to omit

benefits, including lost wage benefits, from AWW calculations. “The courts may not

d.
219 Del. C. 8§ 2324-2325.
Giuricich v. Emtrol Corp., 449 A.2d 232, 238 (Del. 1982).

16



engraft upon a statute language which has been clearly excluded therefrom by the
Legidature.”>* After reviewing the statute asawhole, it is clear to the Court thereis
a distinction between earnings and benefits and this distinction precludes partial
disability benefits from being engrafted upon the statute to be considered in addition

to gross wages earned for the purpose of AWW calculations.

Moreover, in an analogous case, | AB held the AWW should reflect the amount
of actual work performed-the rate at the time of the accident—as opposed to earning
capacity when the claimant sustained two successive injuries. In Carmel Sarne v.
Delaware Supermarkets, a claimant was working light-duty following an initial
injury.>® Upon the second injury, claimant was awarded a lesser AWW.* The
claimant sought to be paid the former AWW rate prior to the second injury.>” 1AB
concluded the employer should not be responsible for paying a higher AWW rate
because the claimant must be paid at the rate at the time of the accident for actual

work performed in accordance with the statute.*®

*1d.

*Carmel Sarnev. Delaware Supermarkets, Nos.1379438 & 1380625 (Del. I.A.B. April
17, 2014).

®|d.
*d.
*1d.
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Likewise, Appellant should be compensated at arate that reflects the amount
of actual work performed. Theinclusion of partial disability paymentsinthe AWW
calculation isimproper because partial disability payments compensate for work an
employee was unable to perform. In this case, IAB correctly calculated the
compensation rate based on the amount Appellant actually earned, not the amount
that could have been earned, by excluding compensation for work the employeedid

not perform.

Lastly, the Court declinesthe opportunity to disregard the plain meaning of the
statute in favor of Appellant’s allusion to the global purpose of workers
compensation benefits. Appellant maintains the compensation rates ought to be
representativeof hisearning capacity, not the actua wages earnedinaccordancewith
the holding in Taylor.*® In Taylor, the Delaware Supreme Court noted that
Delaware’ s General Assembly intended employees be compensated for |ost earning

capacity and not actual earnings.®

M erely asserting an overarching principleisinsufficient to warrant construing
a statute through an exercise of mental gymnastics when the languageisclear. The

Taylor opinion itself reads: “[i]n our constitutional system, this Court's role is to

*Taylor, 14 A.3d at 540-541.
1 d.

18



interpret the statutory language that the General Assembly actually adopts, even if
unclear and explain what we ascertain to be the legislative intent without rewriting
the statute to fit a parti cular policy position.”®* Here, the exclusion of benefits from

grosswagesis clear. Therefore, there is not a need to ascertain legislative intent.

Further, therecord contai nsasufficient degreeof evidenceto warrant afinding
that Appellant was not entitled to include partial disability benefitsin the calculation
of AWW based on the plain meaning of the statute. If the plain language of the
statute does not support theresult A ppellant seeks, the proper remedy issolely for the

General Assembly to consider.

Insum, |AB possessed afirm basisfor determining the term wages, as utilized
in the statute, was unambiguous. Further, IAB did not commit an error of law by
utilizing a divisor of twenty-two or excluding partial disability payments from the
AWW calculation. |IAB properly employed the AWW equation in this case in
accordance with the plain meaning of the statute, and the decision is supported by

substantial evidence on the record.

®ld.

19



CONCLUSION
Considering the foregoing, the Board’ sdecision isAFFIRMED.
IT ISSO ORDERED.

/s/ Richard F. Stokes

Richard F. Stokes, Judge
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