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BeforeHOLLAND, RIDGELY, andVALIHURA, Justices.
ORDER

This 9" day of December 2014, upon consideration of thpelgmt's
Supreme Court Rule 26(c) brief, the State's respgoasd the record below, it
appears to the Court that:

(1) In January 2012, the appellant, Jerome Miller, viradicted for
Aggravated Menacing, Possession of a Deadly We&pwoimg the Commission of
a Felony (“PDWDCF"), Attempted Strangulation, ansisault in the Third Degree.
These charges arose from Miller's October 18, 2@fthck on his then-wife,
Miller was ordered not to contact his wife as diris bail conditions.

(2) On February 29, 2012, in anticipation of a Marc®12 case review,

the State made a plea offer. Under the Februarg@2 plea offer, Miller would



plead guilty to Aggravated Menacing, Attempted Sduaation, and Assault in the
Third Degree and the State would agree to ent@tla prosequi on the remaining
charges. The State and Miller would also agreeetmmmend the following
sentence: (i) for Aggravated Menacing, five yeafsLevel V incarceration,
suspended after one year for two years of Levelslpervision with GPS
monitoring as well as an evaluation for entry irite Mental Health Court
program; (ii) for Attempted Strangulation, eightaye of Level V incarceration,
suspended after two years for two years of Levieklipervision; and (iii) for
Assault in the Third Degree, one year of Level Yairceration, suspended for one
year of Level Il supervision. The maximum penafty these charges was
fourteen years of Level V incarceration.

(3) The prosecutor stated that he did not plan to dttlea review hearing.
The prosecutor did not attend the March 5, 2012riga Miller's counsel
provided the plea offer to Miller on March 5, 2012.

(4) The State made another plea offer on March 8, 204@cording to
the prosecutor, Miller had rejected the February22d.2 plea offer. The February
29, 2012 and March 8, 2012 plea offers were subatnsimilar, but the March
8, 2012 plea offer increased the recommendatiomoafsuspended Level V time
for Aggravated Menacing from one year to two yeamd provided that the two

years of probation for Attempted Strangulation wiobke consecutive rather than



concurrent. The State indicated that the Marcl2@L2 plea offer had to be
accepted by March 14, 2012. The State also stagdf Miller did not accept the
plea offer by March 14, 2012, it would return teetgrand jury and seek an
indictment against Miller for Breach of Condition$ Bail During Commitment

and Tampering with a Witness based upon multigiere Miller had sent to his
wife in violation of the no contact order.

(5) Miller's counsel did not communicate the plea otieMiller because
he had concerns regarding Miller's mental healtd ba did not approve of the
short deadline for acceptance set by the prosec@or March 13, 2012, Miller’s
counsel informed the prosecutor that he would motdsponding to the plea offer
by March 14, 2012, but would discuss it with hiewt and get back to him. On
March 15, 2012, Miller's counsel filed a Motion fddental Examination. On
March 19, 2012, the grand jury issued a supersadualigtment. In addition to the
original charges, the indictment added eighteemisoaf Breach of Conditions of
Bail During Commitment and seven counts of Tampewith a Witness.

(6) On March 25, 2012, the Superior Court granted tlogidvi for Mental
Examination. Miller was evaluated by the DelawBsychiatric Center (“DPC").
DPC determined that Miller was competent to staiadl t

(7) On June 20, 2012, Miller pled guilty to Aggravatdenacing,

Assault in the Third Degree, and one count of BrezfcConditions of Bail During



Commitment. The maximum penalty for these chamgas eleven years of Level
V incarceration. In exchange for Miller's guilpfea, the State agreed to enter a
nolle prosequi on the remaining charges. The State and Milleo algreed to
recommend determination of the sentence after septence investigation and an
evaluation by the Treatment Access Center (“TASIOt) possible entry into the
Mental Health Court program.

(8) On August 23, 2012, Miller was sentenced as follofysfor Breach
of Conditions of Bail During Commitment, five yeao$ Level V incarceration
with credit for 294 days served and without benefiany form of early release;
(i) for Aggravated Menacing, five years of LeveliNcarceration, suspended for
five years of Level Ill supervision; and (iii) fékssault in the Third Degree, one
year of Level V incarceration, suspended for onarya& Level Il supervision.
The Superior Court judge did not place Miller ir thlental Health Court program
because he was concerned by the violent acts Milhek committed against his
wife and his violations of the no contact orderilléd did not appeal.

(9) On November 25, 2013, Miller filed his first motiofor post-
conviction relief. Miller claimed his counsel waseffective for: (i) failing to
argue mental health issues and failing to appealStiperior Court’'s refusal to
place Miller in the Mental Health Court programi) (not allowing or allowing

Miller to address the Superior Court; and (iii) nzdlling his wife to testify



regarding the charges. The Superior Court appictainsel (“Postconviction
Counsel”) to represent Miller.

(10) Postconviction Counsel filed an amended motionplostconviction
relief in April 2014. In this motion, Postconvioti Counsel argued that Miller’s
former counsel was ineffective during the plea bamgg process because he did
not communicate the State’s plea offers to Millerai timely manner, depriving
Miller of the opportunity to avoid indictment on ditlonal charges and receive
recommendations for less Level V time than the 8apeourt imposed after
entry of the June 20, 2012 plea. Miller's formeunsel responded to the motion
and gave his reasons for not providing the MarcB(8,2 plea offer to Miller in
March (his concerns regarding Miller's mental heahd his disapproval of the
prosecutor’s setting of an arbitrarily short deaellfor response). Miller’s former
counsel stated he reviewed all of the plea offatis Miller in June. He also noted
that the June 20, 2012 plea offer represented arlomaximum penalty than the
prior plea offers (eleven years versus fourteenrsjeand did not contain a
recommendation for any Level V time (instead oforamended Level V time of
three years or four years).

(11) On June 30, 2014, the Superior Court denied MNEllenotion for
postconviction relief. The Superior Court did ramtdress the claims raised by

Miller in his November 25, 2013 motion because tere not included in the



amended motion for postconviction relief filed bgsiconviction Counsel. After
considering the merits of the ineffective assistaot counsel claim, the Superior
Court concluded that Miller's former counsel haditenate concerns regarding
Miller's mental competency and that he would hagte@ unprofessionally if he
had jumped on the March 8, 2012 offer while he badcerns about his client’s
competency. The Superior Court also found thatieMitould not show any
prejudice because the Court, not the parties, dedlie appropriate sentence. This
appeal followed.

(12) On appeal, Postconviction Counsel (“PostconvicGmunsel”) filed a
brief and a motion to withdraw under Supreme C&ute 26(c) (“Rule 26(c)”).
Postconviction Counsel asserts that, based uponoraplete and careful
examination of the record, there are no arguabpealable issues. Postconviction
Counsel informed Miller of the provisions of Rul6(2) and provided Miller with
a copy of the motion to withdraw and the accompagybrief. Postconviction
Counsel also informed Miller of his right to iddgtiany points he wished this
Court to consider on appeal. Miller has raisedessvissues for this Court’s
consideration. The State has responded to thesssused by Miller and asked
this Court to affirm the Superior Court's judgment.

(13) When reviewing a motion to withdraw and an accorgpan brief

under Rule 26(c), this Court must: (i) be satistiedt defense counsel has made a



conscientious examination of the record and thefawarguable claims; and (ii)
must conduct its own review of the record and deitee whether the appeal is so
totally devoid of at least arguably appealableassihat it can be decided without
an adversary presentation.

(14) On appeal, Miller argues that: (i) the Superior €ahould have
placed him in the Mental Health Court program amdwould like to receive
treatment at DPC; (ii)) he was not in the “righttstaf mind at the time of the

crime;™

(i) he thinks his mental health impacted hisgoéand sentencing; and (iv)
his former counsel did not argue his mental illneltller does not raise the issue
argued by Postconviction Counsel in the SuperiarrCo

(15) In considering Miller's claims of error, this Coureviews the
Superior Court’s denial of postconviction reliefr fabuse of discretion and
questions of lawde novo.> The Court must consider the procedural requirésen
of Superior Court Criminal Rule 61 (“Rule 61”) betoaddressing any substantive

issues. Applying the procedural requirements of Rule BIMiller's motion for

postconviction relief was untimely because it witsdfmore than a year after his

! Penson v. Ohio, 488 U.S. 75, 83 (1988)eacock v. Sate, 690 A.2d 926, 927-28 (Del. 1996).
2 Appendix to Appellant’s Brief Pursuant to Rule @64t A108.
3 Dawson v. Sate, 673 A.2d 1186, 1190 (Del. 1996).

* Younger v. Sate, 580 A.2d 552, 554 (Del. 1990).



conviction became final. Miller was sentenced on August 23, 2012. Mitiet
not file a direct appeal and therefore his coneitibecame final on September 24,
2012. Miller filed his first motion for postconyion relief on November 20, 2013,
more than a year after his conviction became final.

(16) Miller does not identify any retroactively applidabright that was
newly recognized after his conviction became finalthat the Superior Court
lacked jurisdiction, so he can only overcome thecedural bar of Rule 61(i)(1) if
he pleads a colorable claim of a miscarriage digasbecause of a constitutional
violation that undermined the fairness of the peatiegs® None of the claims
raised by Miller state a colorable claim of a mrsege of justice. First, Miller did
not have a right to acceptance in the Mental He@ltlart program. Defendants
charged with domestic violence are not eligible tbe Mental Health Court
program’ Miller was charged with, and pled guilty to, céminvolving domestic

violence.

> Super. Ct. Crim. R. 61(i)(1) (“A motion for postoaction relief may not be filed more than
one year after the judgment of conviction is fir@l,if it asserts a retroactively applicable right
that is newly recognized after the judgment of ¢cton is final, more than one year after the
right is first recognized by the Supreme Court @fldvare or by the United States Supreme
Court.”).

® Super. Ct. Crim. R. 61(i)(5) (providing that Ru8&(i)(1) does not apply to claim that court
lacked jurisdiction or colorable claim of miscag#of justice).

! http://courts.delaware.gov/superior/mental_hestith. (“Not eligible for the program are
defendants charged with sex offenses, homicide, edtm violence, weapons offenses, or
offenses involving serious bodily injury.”)



(17) To the extent Miller is challenging his sententes tlaim is without
merit. “Appellate review of a sentence is limitedwhether the sentence is within
the statutory limits prescribed by the General Addg and whether it is based on
factual predicates which are false, impermissilde,lack minimal reliability,
judicial vindictiveness or bias, or a closed mifidIh this case, Miller pled guilty
to three crimes carrying a maximum statutory penait eleven years of
incarceration. Miller was sentenced to a totalet#ven years of incarceration,
suspended after five years. This sentence doesxagetd the statutory limits.

(18) Miller's conclusory allegations that he was nothis right state of
mind when he attacked his former wife and that lmeks his mental health
impacted his guilty plea and sentencing fail totesta colorable claim of a
miscarriage of justice. DPC determined that Milleas competent to stand trial.
During the plea colloquy, Miller told the SuperiGourt that he understood the
charges he was pleading guilty to, he was guiltthefcharges, he understood that
he faced a maximum penalty of eleven years in priee understood that he was
waiving his right to defend himself at trial, and had no questions or problems
that he wished to raise with the Superior Court.

(19) The transcript of the plea colloquy does not refbat Miller was

unable to answer or had any difficulty answering 8uperior Court’'s questions.

8 Weston v. State, 832 A.2d 742, 746 (Del. 2003).



Absent clear and convincing evidence to the cowntrMiller is bound by his
representations to the judge during the guilty melfoquy® There is no clear and
convincing evidence that Miller's mental health dered his guilty plea
unknowing or involuntary. A knowing and voluntaguilty plea waives any
defenses Miller might have had.

(20) Finally, the record does not support Miller's clathmt his former
counsel did not argue his mental health. Milldosmer counsel had concerns
regarding Miller's mental health and successfullgtained a mental health
examination of Miller. The guilty plea negotiatedth the State included a
recommendation that Miller be evaluated by TASC passible entry into the
Mental Health Court program. Miller's former coehgaised Miller's mental
health at the plea hearing and sentencing heaskgd the Court consider Miller's
mental health in sentencing him, and requested Nhéér be entered into the
Mental Health Court program.

(21) This Court has reviewed the record carefully ansl t@ncluded that
Miller's appeal is wholly without merit and devomf any arguably appealable

issue. We also are satisfied that PostconvictionnSel has made a conscientious

® Somervillev. Sate, 703 A.2d 629, 632 (Del. 1997).

19 Anderson v. State, 2014 WL 3511717, at *2 (Del. July 14, 2018)iller v. State, 840 A.2d
1229, 1232 (Del. 2003).
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effort to examine the record and the law and hapgaity determined that Miller
could not raise a meritorious claim in this appeal.

NOW, THEREFORE, IT IS ORDERED that the judgmentta Superior

Court is AFFIRMED. The motion to withdraw is moot.

BY THE COURT:

/s/ Henry duPont Ridgely
Justice
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