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This Memorandum Opinion concerns the latest skinmn the battle for
control of CardioVascular BioTherapeutics, Inc. &f@io,” or the “Company”),
between forces allied with its founder, Daniel Mamt, and those supporting a
large creditor of Cardio, Calvin Wallen. Althou@lardio has not yet been able to
monetize any product, both parties view the Compasyn the cusp of success.
The current dispute is over the second written eonhaction taken on behalf of the
Wallen faction in less than a year, seeking to adatard of directors amenable to
him, and purporting to remove Montano and his sup® from the Cardio board.
The stockholders’ view, as revealed by the writtemsent actions, is in near
equipoise. The deciding votes in both consentoastiwere cast by Vizier
Investment Capital Limited (“Vizier”), an entity €ated by Montano to hold
Cardio stock he held jointly with his then-wife,ctbria “Vicki” Montano. Vicki;
now divorced from Montano, purported to consenhwéspect to the Vizier shares
in favor of the Wallen slate in the first conseati@n; | found those consents to be
invalid, as Vicki lacked the authority to vote tlsbares. Montano has since
entered personal bankruptcy, and the Vizier sharesiow under the control of a
trustee in bankruptcy. The trustee provided a yprtoxWallen which he used to
vote the Vizier shares in favor of his slate oediors in the second consent action;

for the reasons below, | find that the agreememtvéen Wallen and the trustee

1| refer to Vicki Montano by her first name to agt@onfusion. No disrespect is intended.
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was inadequately disclosed to stockholders of @amthd that the second consent
action is invalid.

Shortly after the first consent action, the Walfantion was seated as the
“new” Cardio board, and one of the board membelasintff Mickael A. Flaa,
brought the first incarnation of this action un@ection 225 to confirm the validity
of that board. | entered a status quo order |leathe Wallen faction in place as
the interim board of directors, with its ability &ot limited to actions in the normal
course of business, pending resolution of the desputhis Court. After | found
that the first consent action was invalid, the mlifi appealed, and the parties
agreed that the status quo order should remaiffeote That appeal was delayed,
however, as Wallen mounted the second consentnactiBecause this second
action had the potential to moot all issues on ahpbe Supreme Court stayed
consideration of the appeal, and the current ligeensued.

Cardio has been, effectively, in limbo for nearlye@ar, with a board of
directors unable to exercise plenary authority dkiercorporation. Moreover, the
record indicates that it has been years since anahmeeting of the stockholders
has taken place. A stockholder meeting presided by the interim board would
inevitably drive more litigation, and seating thd Montano-faction board would
put back in place directors last elected years afo, have not served in nearly a

year. In order to ensure a board of directorsasgmting the preference of the



stockholders as expressed by exercise of theiclitaa, | employ my discretion to
order a stockholder meeting to be held promptlgspuled over by a special master.
l. FACTS
1.Flaal

As explained in a prior iteration of this actidfiaa 1, Cardio is a Delaware
corporation that, due to its as-yet unsuccessfoltsfto develop a drug candidate
for treating coronary artery disease, peripherrardisease, venous ulcers, and
diabetic foot ulcers, has faced a serious liquiditgis® This litigation involves
the second Court of Chancery action within a mattenonths brought pursuant to
8 Del. C. 8 225, seeking to confirm the removal of certairectors of Cardio,
including its founder Daniel Montano, by way of aitten consent action led by
one of Cardio’s largest creditors, Calvin Wallen.

As presented in more detail Flaa [, in January 2013, Wallen, hoping to
salvage some of his investment in Cardio, sentterleo the Company’s board of
directors, in which he set forth a financing pragdatended to infuse $8,500,000
of capital into the Company, contingent on the irdrate resignation of the

director Defendants, including Montano, and on Mot waiving all claims

% Flaa v. Montan9 2013 WL 5498045 (Del. Ch. Oct. 4, 2013).
3 SeeDefs.’ Op. Pre-Trial Br. at 2 (“Finding investorho wanted to invest in a company with
no saleable products was difficult.”).



against Cardid. When the Cardio board rejected his financing psah Wallen
initiated a written consent action (the “First Cent Action”), requesting that
stockholders consent to (1) amending the Compabylaws with respect to
director removal and appointments, (2) removingDeéendant directors from the
Cardio board, and (3) directing the remaining doecto consider his financing
proposal. As a result of Wallen’s written conseolicitation, the Company
received consents from 51.22% of shares outstandidythe Plaintiff filed suit in
this Court in June 2013, seeking to confirm theafeness of the First Consent
Action. However, | determined iRlaa | that a dispositive consent delivered on
behalf of Vizier, a Bahamian company jointly owrlgdMontano and his ex-wife,
Vicki, was executed without actual or apparent autyy, accordingly, | found that
the First Consent Action was ineffective to remdlve Defendant directors from
the Cardio board.

At the start of litigation irFlaa I, a status quo order was put in place (the
“Status Quo Order”), permitting incumbent direct@sant Gordon and Mickael
Flaa, as well as the incoming directors seateduamtsto the First Consent

Action—Wallen, Jon Ross, and Robert Schleizer—émively, the “Interim

* That letter was preceded by both a June 2012 setpyeWallen that Cardio convert his debt to
equity, which request was rejected by the Card@ardhoand a September 2012 Nevada action in
which Wallen sought to enforce Montano’s personergntee of loans from Wallen to Cardio.
Those transactions are described in additionalldat&laa I. SeeFlaa, 2013 WL 5498045, at
*2.



Board”) to sit on the Cardio board of directors gieg resolution of the litigation.
After | issued my October 4, 2013 Memorandum Ogpinithe Plaintiff filed an
appeal of that decision in our Supreme Court. Pgnthat appeal, the parties
stipulated to abide by the Status Quo Order. Ada@xed in more detail below,
the appeal of my October 4 Memorandum Opinion hasnbstayed pending
resolution of this 225 actichand the Interim Board continues to manage the
Company pursuant to the Status Quo Order.
2. The Second Consent Action

On November 6, 2013, as the parties were brighegDefendants’ appeal in
Flaa |, Wallen caused Cardio stockholder CCM PartnersdAuia (“CCM”) to
deliver a written consent to Cardio’s registereerdg initiating a new written
consent action (the “Second Consent Action”). IIN@aember 16, 2013 press
release, the Company said of the Second ConsermnActk]o avoid any potential
confusion, the solicitation is being made by Calwvallen Ill, a [Cardio]
stockholder, and not by [Cardio].” Upon delivery of CCM’s written consent,
Wallen circulated proxy solicitation materials, s@ting of a proxy statement and
proxy card dated November 11, 2013, to Cardio’skdtolders.

The proxy card included in Wallen’s solicitation teigals stated, in part:

® Flaa v. MontangNo. 8632—VCG (Del. Ch. July 12, 2013) (ORDER).
j Flaa v. MontangpNo. 577,2013 (Del. Jan. 30, 2014) (Letter to Galn
JX 82.



The undersigned hereby acknowledges receipt opitvey statement
in connection with the proposals to amend the Arednahd Restated
Bylaws of [Cardio] and to remove all members of tBeard of
Directors of the Corporation other than Mickael &land Grant
Gordon . . ..

The undersigned hereby constitutes and appointeirCAlL Wallen,
[ll, as his, her or its true and lawful agent amdxy with full power
of substitution and re-substitution, to execute atten consent,
withhold consent, or abstain on behalf of all ¢ #hares held by the
undersigned as of the Record Date, in accordanitetin@ instructions
given hereirf.

The proxy statement included in the solicitationtenals described Wallen’s
“proposals” in more detail: Proposition 1 purpdrte amend the Cardio bylaws
with respect to removal and appointments, and Ritpn 2 to remove certain
directors. Specifically, Proposition 2 stated:

BE IT RESOLVED, that the undersigned hereby corsémt adopts
and approves the removal of all of the membershef Board of
Directors of the Corporation in office immediatefyrior to the

effective time of [the] Written Consent othitsanMickael A. Flaa and
Grant Gordon (each director so removed, a “Remd¥eekctor,” and

all directors so removed, collectively, the “Remad\@Rirectors”), and
without limiting the intent of the stockholders temove all such
Removed Directors, the Removed Directors shallifipalty include

each of Daniel C. Montano, Viktoriya Tamlenova Mamt, Ernest C.
Montano, Ernest Montano Ill, John (Jack) W. Jacabd Joong Ki
Baik, if he or she is in office immediately priar the effective time of
this Written Consertt.

Though stockholders received identical proxy stdian materials, Wallen

obtained proxies in the Second Consent Action lbgettmethods: (1) Vizier and

8 PI.’s Pre-Trial Answering Br. at 5.
° Compl. Ex. E at 1799982.2.



certain other stockholders not at issue here egdcpitoxies by hand-delivery of
completed paper proxy cards; (2) certain Cardick$tolders of record executed
electronic proxies by telephone and internet, pdimpg to permit Wallen to deliver
written consents on their behalves; and (3) certaiokerage firms executed
powers of attorney to a proxy tabulating agencypddridge, which in turn
executed proxies purporting to permit Wallen tawsklwritten consents on behalf
of the stocks’ record owners. On November 27, 28i@ January 2, 2014, Wallen
delivered written consents to Cardio’s registerggnd supported by proxies
obtained from these other Cardio stockholders, hiclwva majority of the Cardio
shares purported to consent to the removal of fRenfoved Directors”™—the
Defendants in this action.
A. The Vizier Proxy

In Flaa I, | determined that a written consent, executedMiontano’s ex-
wife Vicki on behalf of Vizier, was executed withoactual or apparent authority.
At that time, Vizier held 30 million shares of Cerdjointly owned by Daniel and
Vicki Montano. | found that Montano, as PresidehVizier, had authority to vote
the Cardio shares, and that Vicki, in her capaasyeither Vice President or
stockholder, did not.

In July 2013, Montano filed for bankruptcy undehapter 7 of the U.S.

Bankruptcy Code. As a result of that filing, U.Bankruptcy Trustee Dotan



Melech (the “Trustee”) obtained control over Mordaninterest in 4 million
directly-held shares of Cardio, as well as hig/fgercent interest in the 30 million
Cardio shares held by Vizier. Soon after this €aossued its Memorandum
Opinion on October 4, 2013 iAlaa |, the Trustee began to discuss with Wallen
and the other members of the Cardio Interim Boaed@ompany’s financial status.
Specifically, in late October, the Trustee “reqedsta copy of the [Cardio]
business plan and copies of the financial propdfaisy Wallen] that will fund the
business plan'® which Flaa provided in detail by email dated Nobem1, 2013.

Around the same time in early November, Wallen womicated with the
Trustee via email and conference call in an atteimgecure Vizier's proxy in the
Second Consent Action. As a preliminary matter, for the Trustee to obttie
authority to execute the requested proxy on Vigidsehalf, the Trustee and
Montano’s ex-wife Vicki, acting as stockholders\btier,

(@) . . . executed a Unanimous Written Consentrgoving the

current directors of Vizier and appointing the Tegs and [Vicki]

Montano as the sole Directors of Vizier, and @jmoving [Montano]

as President of Vizier and appointing the TrusteePeesident and

[Vicki] Montano as the Vice President of Vizier, carfb) [Vicki]
Montano and the Trustee, as the sole DirectorsinkEN executed a

193X 72 at 2014CVBT00005103.

1 Although the final written agreement into which Mga and the Trustee ultimately entered, as
described in more detail below, did not includeguirement that the Trustee vote in favor of the
Second Consent Action, such was clearly the partietent. See, e.g. JX 113 at
2014CVBT00003066 (“I fear that the vote will nottgdone unless we can get [the Trustee]
additional insurance re the below.igt. at 2014CVBT00003067 (“Here is [Wallen’s] signature
on the share purchase agreement. Please let nwe Whether you now have everything you
need in order for the Trustee to be able to valayd).
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Unanimous Written Consent of Board of Directorsapointing the
Trustee as President and [Vicki] Montano as theeMiresident of
Vizier, (ii) affirming that, in accordance with thdemorandum of
Association and Articles of Association of Viziet, is the sole
responsibility of the Trustee, as the Presidentinfer, to manage the

day to day affairs of Vizier, including, but nomiited to voting the

Vizier shares of [Cardio}

In seeking to secure the Trustee’'s commitment tecabe a proxy on
Vizier's behalf, Wallen and the Trustee also begagotiating a deal whereby
Wallen would purchase 1 million shares of Cardmnfrthe Montano bankruptcy
Estate, in exchange for a sum of money (descrilyetthdo Trustee as five times its
actual value)and a director seat on the Cardio board of directasch an
agreement would provide the Montano Estate somehmaeded liquidity in
addition to an ability to protect its only asseérdlo stock. According to a series
of emails between counsel for the Trustee and \Watlee Trustee’s bankruptcy
counsel “propos|ed] (subject to Bankruptcy Courrapal) that the Trustee would
vote the Vizier shares ‘as requested,’ the Truateeld designate a member of the
[Cardio] board to replace a member of the Intericafl, Mr. Wallen or another
party would purchase 1 million shares of [Cardimjck from Vizier for $1.00 per
share, and the estate would receive certain uretkfiminority stockholder

rights.”™® Wallen countered that “the Trustee’s vote woudditsevocable, [the

Trustee’s board designee] Mr. Moran would be apedims an additional, and not

23X 78 at AR11.
13 Defs.’ Op. Pre-Trial Br. at 11-12.
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a replacement, director, and Mr. Wallen would paebts a share for the 1 million
shares of [Cardio]™ The parties eventually settled on an exchangemwtiich
Wallen would purchase from the Montano Estate lionilshares of Cardio at
$0.25 per share, in addition to granting the Trustertain other rights described in
more detail below. Further, Wallen’s counsel exyad to the Trustee that:

Under Delaware law, the Cardio Board of Directoes la fiduciary
duty to the shareholders to consider the qualiboatof any proposed
addition to the Board and to make an independetatriadénation that
it will be in the best interest of the shareholdeir<ardio to appoint
the person who is put up for a vacant positionr@nBoard (which is
what will happen here). They cannot agree in adeao simply
appoint anyone the Trustee designates.

While the Trustee initially responded that the @ardterim Board’s inability to
commit to appointing the Trustee’s board designes & “deal breaker? the
parties eventually agreed to the following languagea November 22, 2013
Agreement for the Purchase and Sale of Stock @bteck Purchase Agreement”):

If Wallen is able to confirm the Wallen Group’s liigto manage
[Cardio] . . . then Wallen will use his best efyrtonsistent with his
fiduciary duties, to cause the Board of Directarsatid an additional
two members, with one to be selected by the Wdl&r] and the
other by the Trustee. If Wallen and his aligns eoafirmed as
management of [Cardio] and these two positions raoe added
through no fault of the Trustee, Wallen shall retthhe Shares to the

%1d. at 12.
153X 86 at 6.
161d. at 5.
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Trustee for no consideration, but the Trustee dfmakntitled to retain
the Purchase Price and apply it to the MontanotEsisset basg.

In addition, the parties agreed that if the SedGndsent Action was unsuccessful
or ineffective, “then the Trustee [would] prompthepurchase from Wallen
500,000 shares of [Cardio] stock for $0.25 per esheath such $125,000 payment
to [be] made from the Purchase Price funds. Thest€e [would] then apply the
remaining $125,000 of the Purchase Price to thetMunEstate asset bas.”

In other words, Wallen and the Trustee agreed, thaexchange for the
Trustee’s proxy, Wallen would purchase 1 milliorrdia shares from the Montano
Estate for $250,000. If the Second Consent Acotvas successful, Wallen would
use his best efforts to secure an additional seathe Cardio board for the
Trustee’s designee; if, despite his best effortstdiled to secure that seat, Wallen
would return all 1 million shares but the Trustesuid retain the entire $250,000.
If the Second Consent Action was unsuccessful, édalould return 500,000
shares and the Trustee would return $125,000.

Prior to executing the November 22 Stock Purchaggeement, on
November 8, 2013, the Trustee filed a Motion fod€&rAuthorizing Trustee to

Take Certain Actions and Sell Certain Assets Frek@ear of Liens, Claims and

173X 87 at 1 5. Wallen’s counsel noted that “Wallesuld not be doing this deal if he had any
uncertainty about being able to fulfill his obligatis to have new directors appointed. If he
doesn’t meet his commitment, he forfeits $250,000 the Trustee gets all the stock back. That
is a pretty drastic penalty for not performing, PiMallen] is willing to agree to this because he
is very comfortable that he can fulfill this obltgan.” JX 113 at 3087.

X 87 at 3.
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Encumbrances without Further Court Approval (theotdn”) in the District of
Nevada U.S. Bankruptcy Codt. In that Motion, the Trustee submitted to the
court that:

[Cardio] is . . . currently at a crossroads, whatker (a) [Cardio] will

resolve its litigation and obtain sufficient fundio launch a new

product that may result in significant returnsttoshareholders, or (b)

[Cardio] will not resolve its litigation, will nobbtain funding, and

may ultimately wind up in its own bankruptcy prodew, leaving

this Estate’s creditors with little to no return @ecount of their

claims®
The Trustee sought in his Motion “authority, outasf abundance of caution, to
take actions necessary to allow the estate to thetgCardio] shares that it owns
[in Vizier],” as well as permission to sell 1 mdh Cardio shares held by the
bankruptcy estate to Wallen for $0.25 per sharepritler “to provide for an
immediate return to the Estate, limiting the Estamownside should [Cardio]
ultimately be unsuccessful in its business endeatbr The Trustee also
represented in his Motion that, based on “multipkeetings with Calvin Wallen,
[Montano], related parties, and their represengstito determine how to proceed

with regard to [Cardio],” “the Trustee ha[d] detened that it may be prudent to

19 3x 78.
201d. at ARS.
211d. at ARO.
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take action with regard to the composition of [Gais] board of directors to poise
[Cardio] for future success?

The bankruptcy court granted the Trustee’s MotarNovember 18, 2013.
The court’s order indicated that:

The Trustee is authorized to take the followingias which are

consistent and fall within the Trustee’s ordinapuise duties under

11 U.S.C. § 704:

a. to vote the Vizier Investment Capital LimitedviZier”)
shares to serve as President and director of Vanertake all
actions attendant to serving as President andtdirec. ; [and]
b. to sell up to 2 million of the 19 million sharatsa price of no
less than $0.25 per share, provided any such kalkisclude a
commitment to add a Trustee appointed represeatativthe
board of [Cardio], and the [Montano] Estate retaangght to
repurchase the shares within 1 year of any pulfering of
such shares for 110% of the purchase price®. . .

The Trustee noted in his declaration appendeddadvibtion that “$.25 per
share . . . appears to be at least five times Wiegashares are currently worth,” as
well as his belief that the Interim Board on whtble Defendants are not directors
“provides the best opportunity for success of [@grdbecause, in part, it will

result in necessary funding to [Cardio]), and tf@eeit is in the best interest of the

Estate to keep the [Interim] Board intatt.”

221d. at AR11.
23 JX 84 at 1 2(a)-(b).
243X 79 at 775, 7.
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Wallen’s November 11 proxy solicitation materigigiled to describe
negotiations—then well-advanced—Ileading up to thankbuptcy court’s
November 18 order or the resulting November 22 IStearchase Agreement
between Wallen and the Trustee. Instead, withe@sfp that transaction, the
proxy statement provided only that “[b]Jased onapéion of bankruptcy counsel,
it is my belief that the Trustee, with the coopiemratof Montano’s ex-wife, has or
will obtain the right to grant a proxy with respéctthe shares held by [Vizier}”
and that “[i]t is anticipated that the Board migiypoint one or two additional
directors after these initial designatiofi%.”On November 15, 2013, Montano
disseminated “proxy revocation” materials to thedastockholders, “writing to
explain the full facts of the matter, to tell [skbolders] what [Montano had] done
for [Cardio], and to explain how [those] efforteeamminently poised to bring in
millions of dollars in partnering agreements thall save the company without
destroying the interests of the existing sharehs|ti@and urging stockholders not
to grant proxies in the Second Consent AcffonMontano did not describe the
details of the Stock Purchase Agreement in thodemads, although he had notice
of, objected to, and appeared before the bankrugiayt to oppose the Trustee’s

November 8 Motion seeking approval of, that Agreeine

25 31X 80 at 3.
261d. at 8.
273X 81 at 1.
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B. The Parties’ Contentions

The Defendants contend (1) that the transactiooribesl above constitutes
improper vote-buying, and (2) that because “Wallad been negotiating (and was
continuing to negotiate) to place a director desigd by the Trustee on the
[Cardio] board in connection with his purchase ©@&fdio] stock, [and] he did not
disclose that fact in [his proxy solicitation] masés,”® the Court should
invalidate the transaction underPortnoy v. Cryo-Cell International,
Incorporated® The Plaintiff responds that (1) the Vizier prdsynot the result of
improper vote-buying; (2) Montano acquiesced totthasaction in the bankruptcy
court proceedings; (3) the proxy statement disd@dkit could have given that the
parties were still in the process of negotiating 8tock Purchase Agreement when
the solicitations were sent to stockholders; andhé failure to disclose the terms
of the Stock Purchase Agreement does not resuhi@nsame unfairness present
under the facts iRortnoy.

II. STANDARD OF REVIEW

The Plaintiff brings this action to confirm thelidaty of the Second Consent
Action pursuant to ®el. C.§ 225, in accordance with which, “[u]pon appliocati
of any stockholder or director, or any officer whdgle to office is contested, the

Court of Chancery may hear and determine the wglidif any election,

28 Defs.’ Op. Pre-Trial Br. at 14-15.
29940 A.2d 43 (Del. Ch. 2008).
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appointment, removal or resignation of any directopofficer of any corporation,
and the right of any person to hold or continuadtil such office . . . ¥ Such a
proceeding is summary in nature. Further, in di@e@25 action, “[tjhe burden of
proving that a director’'s removal is invalid restgh the party challenging its

"31_here, the Defendants.

validity

The Court conducted a one-day trial in this acbonMay 2, 2014. The
following is my determination of the merits of tBection 225 dispute.

[1l. ANALYSIS

The bedrock principles underlying our conceptidrcarporate governance
are that the directors run the corporation on basfahe owners, the stockholders,
who delegate power to the directors through theraijms of the stockholder
franchise. For this reason, both our statutory@mmon law are protective of the
right of stockholders to vote, and by exercisingt thote, to choose the directors.
This Court can interfere with an effective openatas the franchise, in the consent
arena, in two ways, both equally deleterious: lalidating actions properly taken
by consent; and by ratifying actions purportedlycbysent, where those actions do
not represent the will of the stockholders. | halready invalidated one purported

vote to remove the Montano board, and | am theeetmgnizant of the risk to

exercise of the franchise in invalidating a secondonetheless, imposing the

308 Del. C.§ 225(a).
31 Unanue v. Unanye004 WL 5383942, at *10 (Del. Ch. Nov. 9, 2004).
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results of an uninformed vote is inimical to theeexse by the stockholders of
their right to elect the board of directors. Hwe teasons that follow, the Plaintiff's
request to ratify the results of the Second Con&etibn must be denied.

The Defendants challenge the validity of the SedBGadsent Action on four
grounds: they contend that (1) the Vizier proxynsalid as vote-buying or due to
inadequate disclosure of the Stock Purchase Agneerre the solicitation
materials; (2) the electronic proxies are invalgdpmocedurally deficient; (3) the
brokerage proxies from the proxy tabulating ageringadridge, are invalid as
procedurally deficient; and (4) the Second Congeation should be invalidated
because the proxy solicitation materials containedterially misleading
disclosures. | address only the Defendants’ @osttention, as well as outstanding
requests for attorneys’ fees, below.

1. Vote-Buying

The Defendants seek to (1) invalidate the Vizievxp on the basis that
Wallen and the Trustee’'s Stock Purchase Agreemenstitutes impermissible
vote-buying, or (2) invalidate the Second Consentidh in its entirety on the
basis that, even if not impermissible vote-buyitige Stock Purchase Agreement
was material such that its existence should hawn laksclosed to stockholders

considering whether to execute a proxy.
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In Schreiber v. Carneythis Court defined vote-buying as any “voting
agreement supported by consideration personal géosthickholder, whereby the
stockholder divorces his discretionary voting powad votes as directed by the
offeror.”®? Although the Plaintiff suggests that the StockcRase Agreement did
not by its express terms compel the Trustee tovelela proxy in favor of the
Second Consent Action, it is clear from the recbefiore me that the Trustee’s
proxy was a vital part of that Agreemént.n other words, because | understand
the transaction at issue involved the sale of ®ttitk and a proxy, the Stock
Purchase Agreement constituted vote-buying underdifinition articulated in
Schreiber The mere existence of an agreement to vote shar@ particular way
does not end the inquiry, however.

Under Delaware law, “an agreement involving trensfer of stock voting
rights without the transfer of ownership is not essarily illegal and each
arrangement must be examined in light of its obgggburpose.®* In fact, under
most circumstances, “[s]hareholders are free tavbatever they want with their
votes, including selling them to the highest bidd&r However, “vote-buying is

illegal per seif its object or purpose is to defraud or disenffaise the other

32 Schreiber v. Carney47 A.2d 17, 23 (Del. Ch. 1982).

33 SeeJX 113 at 2014CVBT00003071 (indicating that thestee would vote “as requested”);
see also supraote 11.

% Schreiber 447 A.2d at 25.

% Hewlett v. Hewlett-Packard Ca2002 WL 549137, at *4 (Del. Ch. Apr. 8, 2002).
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stockholders® In considering whether a vote-buying scheme tefmadded or
disenfranchised the stockholders, our case lavindigshes between vote-buying
agreements secured by corporate assets and asseéxl doy third parties.
Accordingly, a third party is prohibited from bugrvotes only where doing so
would be “disenfranchising” by “creat[ing] a misgiiment between the voting
interest and the economic interest of [the] shatesBy contrast, even where
economic interests remain aligned, “{[m]Janagement may not useorporate
assetsto buy votes in a hotly contested proxy contestualan extraordinary
transaction that would significantly transform tberporation, unless it can be
demonstrated . . . that management’s vote-buyingyiigc does not have a
deleterious effect on the corporate franchi$e.”

The Plaintiff suggests that, were | to evaluate$iock Purchase Agreement
as a third-party transaction, the Stock Purchaseeégent could not constitute
impermissible vote-buying under the authoritieediabove, as the Agreement did
not misalign the Trustee’s voting and economicregdes as a fiduciary of Vizier.
Specifically, the Plaintiff explains that, whileeiTrustee transferred to Wallen 1
million shares of Cardio from the Montano Estateézi®& continued to hold an

additional 29 million Cardio shares, and therefi@®ined a significant economic

% Schreiber 447 A.2d at 24.
37 Crown EMAK Partners, LLC v. Kur892 A.2d 377, 388 (Del. 2010).
38 Hewlett 2002 WL 549137, at *4 (emphasis added).
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stake in the Company. The alignment of interests relevant in a voteibgy
analysis, however, is an alignment ofate-buyer’'sinterests upon the exercise of
his vote, not of thevote-seller'sinterests upon forfeiture of his vdte. That is
because “what legitimizes the stockholder vote dsasion-making mechanism is
the premise that stockholders with economic ownprsre expressing their
collective view as to whether a particular courbaation serves the corporate goal
of stockholder wealth maximizatioi:” In other words, where a party has no
equity stake in the corporation, his vote distaats effective exercise of the
franchise, the ultimate goal of which is the fin@hsuccess of the company for the
stockholders’ benefit. Accordingly, it is Wallenégjuity interests, rather than the
Trustee’s, that are relevant to a third-party vatiging analysis. Although Wallen
maintains a significant debt and equity stake & @ompany, it is not clear from
the record before me to what extent those interaaisbe opposed. What is clear
is that, independent of the vote-buying arrangemeviillen has a significant
economic interest in the success of Cardio, botlaraequity-holder and as a
creditor, and that if the Company fails under trenagement of the Montano slate,

his interests will be extinguished as both shamdrolnd creditor. It is unlikely,

39 Pl ’'s Pre-Trial Answering Br. at 21.

0 To the extent the Trustee’s interests are relevaniacted under a fiduciary duty to advance
Vizier's interest, and only if he were near-indifat to the Wallen and Montano slates would an
ability to provide the Estate liquidity influenchet Trustee’s decision to favor Wallen’s slate
over Montano'’s.

1 Kurz v. Holbrook 989 A.2d 140, 178 (Del. Ch. 201@ffd in part, rev'd in part sub nom.
Crown EMAK Partners, LLC v. Kur892 A.2d 377 (Del. 2010).
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therefore, that the voting rights obtained pursuarhe Stock Purchase Agreement
resulted in the agency problems that misalignméimazntives creates, and about
which third-party vote-buying doctrine is concerned

It is not clear to me, however, that the StockcRase Agreement at issue
can rightly be characterized as a third-party @wmahen. While it is true that
Wallen used his personal assets to purchase thdlidnnCardio shares from the
Montano Estate, there remained another crucial teroe satisfied: the delivery of
a board seat on Cardio’s board of directors. Qirg®, Wallen could not deliver
that seat on his own, and the Interim Board’s |legainsel understood that under
Delaware law, its fiduciary duties to the Cardiockholders prevented it from
entering into an enforceable agreement to delierad to the Trustee’s desigrfée.
As a result, while Wallen contractually agreed otdyuse his “best efforts” to
secure the seat, he assured the Trustee that tdravirBoard saw no reason its
fiduciary duties would prevent it from agreeingth® seat despite an inability to
enter into an enforceable agreement to that effectMost revealingly, he

demonstrated his absolute confidence that the bsaat would be approved by

2 SeeJX 86 at 6 (email from Barry Cannaday, counseltf@ Plaintiff, to Justin Rawlins,
counsel for the Trustee) (“Under Delaware law, @edio Board of Directors has a fiduciary
duty to the shareholders to consider the qualifioat of any proposed addition to the Board and
to make an independent determination that it wellitb the best interest of the shareholders of
Cardio to appoint the person who is put up for @awa position on the Board (which is what will
happen here). They cannot agree in advance tdysappoint anyone the Trustee designates.”).
*3See, e.gid. at 2 (email from Cannaday, counsel for the PIjrit Wallen, Gordon, and Flaa)
(“I have asked that [the Trustee’s counsel] pro\itie Trustee’s designee] Al Moran’s resume,
so that it can be determined that there is a hagii basis for making this statement.”).
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agreeing tdorfeit his 1 million purchased sharesvhile permitting the Trustee to
retain the $250,000 consideration—if despite hist leéforts, he proved unable to
deliver the board seat. Wallen’s own bankruptayns®l, in communications with
the Trustee’s counsel, explained that Wallen'simglhess to put $250,000 worth
of shares on the line if the Interim Board did approve the Trustee’s designee
demonstrated that Wallen was “willing to agree ypribecause he [was] very
comfortable that he [could] fulfill this obligatioit" That confidence is
unsurprising given that the Interim Board and WaHeslate were identic4f.
And, of course, the Plaintiff's suggestion that thestee’s board seat was not an
essential term of the Stock Purchase Agreemenkli®ed by the fact that the
Trustee, despite selling the Estate’s Cardio sttckve times its market value,
initially considered the Interim Board’s failure &mgree to appoint his designee a
“deal breaker® Based on those considerations, it is conceivifaiethe Interim
Board agreed to deliver a valuable corporate asaeteat on the Cardio board—in
exchange for the Trustee’s proxy.

Ultimately, however, | need not determine whetliee Stock Purchase
Agreement constituted impermissible vote-buyinghe Defendants contend that

the Agreement, even if not impermissible vote-bgywas a material transaction,

4 JX 113 at 3087.

45 Both the Interim Board and Wallen’s slate inclilallen, Flaa, Grant Gordon, Jon Ross, and
Robert Schleizer. JX 80 at 7-8.

6 JX 86 at 5.
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and Wallen’s failure to disclose it in his proxylisation materials provides a
compelling basis to invalidate the Second ConsetibA. For the reasons detailed
below, | agree. Despite the Plaintiff's suggestioat no duty to disclose could be
imputed to Wallen acting in his capacity as a stobt#er, even acting in their
individual capacities, directors owe a duty of aantb the stockholders of the
corporation for which they serVéand in any event, assuming the Interim Board’s
collusion with respect to the Stock Purchase Agednthe Interim Board itself
had a duty to update the stockholders regardingaitScipation in the transaction.

It is axiomatic that “directors of Delaware coragtions are under a fiduciary
duty to disclose fully and fairly all material infoation within the board’s control
when it seeks shareholder actidf.” Information is material “if there is a
substantial likelihood that a reasonable stockhrold®uld consider it important in
deciding how to vote® For the reasons that follow, | find that the pisento

grant the Trustee’s designee a seat on the Congpaogrd in connection with the

4’ SeeZaucha v. Brody1997 WL 305841, at *4-5 (Del. Ch. June 3, 1997JHe plaintiff]
argues that he sought consents not as a direct@sba stockholder. The statute does not limit
the right to seek consents to stockholders. Moneldmentally, fiduciary duties are not limited
to the board as a body or to the controlling mgjpbut bind directors individually. . . . | see n
sound reason to relieve a director of his fiducidagy simply on the basis that he is acting in
another capacity. One reason for the fiduciary dditdisclosure is directors’ greater access to
knowledge. A dissident director like [the plaifitiias that knowledge no less when challenging
controlling board members. Stockholders have htrig assume that directors always act in
what they believe to be the stockholder’s bestr@ste and | see no reason why that assumption
should not apply to a dissident director who stdistockholders’ consents.”).
“8 Loudon v. Archer-Daniels-Midlan@o., 700 A.2d 135, 143 (Del. 1997) (internal qtiota
ggmitted) (citingArnold v. Society for Savs. Bancorp, 850 A.2d 1270, 1277 (Del. 1994)).

Id.
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Stock Purchase Agreement was material such thaleWvahd the Interim Board
had a duty to disclose its existence to the Casthokholders, either in Wallen’s
initial solicitation materials, or in a supplemeénthose materials.

Several factors, taken together, lead to my cammtuthat the board seat
secured by the Trustee pursuant to the Stock Psechgreement was information
a stockholder would likely find material. In exéog a proxy in favor of Wallen’s
Second Consent Action, the Cardio stockholdersebed they were delivering
proxies to remove six directors to be replaced I8 and his two designees,
Jon Ross and Robert Schleizer. In reality, a proxysupport of the Second
Consent Action effectuated the appointment not oofyWallen, Ross, and
Schleizer, but of both the Trustee’s designee, Moaad an additional director to
be designated by WalléR. | find it likely that the Cardio stockholders uld have
found it material to know that, by delivering presiin favor of the Second
Consent Action, they were also supporting Moramppantment to the Cardio
board. Importantly, while the stockholders recdiveritten biographies on Flaa,
Gordon, Wallen, Ross, and Schleizer in their pregjicitation materials, they

received no such information about Moran, and abinogty were denied any

*0 See Portnoy v. Cryo-Cell Int'l, Inc940 A.2d 43, 73 (Del. Ch. 2008) (invalidating elaction
on the basis that “the disinterested Cryo-Cell telete voted in ignorance of the actual board
that would govern them in the event the ManagerS&te won”).
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opportunity to assess his credibility before deiivg the proxies that would
effectuate his appointmerit.

Further, in addition to assessing Moran’s credipilihe stockholders likely
would have found the existence of the Stock Purhagreement relevant in
assessing Wallen’s credibility. Wallen has ingdttwo “successful” written
consent actions that squeaked by with majority eygdronly by obtaining the
support of a dispositive block of shares—the 30iomlshares held by Vizier—in
both cases by conduct that has fallen under sgrinirthis Court. Tellingly, the
First Consent Action was invalidated because Vidkntano, in response to a
request by Wallen, executed a written consent dialbef Vizier without authority
to do so. While the proxy solicitation materialddeessed that problem as if it
were a technical error that had been correctedaanthe success of the Second
Consent Action stillrequired that a proxy be delivered to Wallen on Vizier’s
behalf, and Wallen sought to secure the supporthaf dispositive block by
promising its fiduciary’s designee a seat on Casdimard. Thus, to the extent
stockholders read in the proxy solicitation matsrthat “it [was Wallen’s] belief

that the Trustee, with the cooperation of Montarexswife, has or will obtain the

°1 Seeid. at 72 (“Problematically, the Cryo-Cell stockholslelid not know that [the party to the
vote-buying arrangement] clearly intended to desigrja particular designee], a person whose
recent past would have weighed heavily on the nohd rational stockholder considering
whether to seat him as a fiduciary.”).
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right to grant a proxy with respect to the sharekl by [Vizier],”™* and rightly
understood that statement to indicate that the grginconcern in the first
litigation—Vicki’'s authority to vote the Vizier slhes—had been effectively
resolved, stockholders would have found it an irtgdr clarification that the
Trustee, though he had thght to grant the Vizier proxy, had at least in part
determined to do so as a result of his bargaine@idity to fill a newly-created
director seat. The relevant points here are thain( both the First and Second
Consent Actions, even after securing the Vizieck]dVallen's slate was favored
only by a narrow majority of shardsand (2) stockholders would likely have
found it material to know that the slate they wsopporting felt it necessary to
rely on the voting agreement described above irerotd obtain the requisite
number of proxies.

The Plaintiff contends that, even if the existemméethe Stock Purchase
Agreement was information material to the Cardaxkholders, Wallen could not
possibly have disclosed its contents on Novembewldn his proxy solicitation

materials went sent, as the Agreement was notiZedhluntil it was approved by

the bankruptcy court on November 18 and executetlamrember 227 | find it

%2 JX 80 at 3.

>3 See Portnoy940 A.2d at 72 (“What [the party to the vote-buyamreement] did with his own
bought shares is less the point than that thetdraisted electorate voted in a razor-thin election
without knowledge of very material facts.”).

> The Plaintiff suggests that the existence of theclS Purchase Agreement was publically
available as it was approved in a public bankrugtayrt proceeding and disclosed in Delaware
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telling, however, that, despite his failure to désethe Stock Purchase Agreement
even in the conditional, Wallen did find the tractgan sufficiently likely such that
it warranted the partial disclosure that “[i]t ist@ipated that the Board might
appoint one or two additional directors after thesdial designations®
Moreover, the Plaintiff contends that an effectimember of proxies were
delivered five daysafter the Agreement was executed, on November 27; as the
parties were on the cusp of an agreement sinceNmietmber, Wallen should
have provided a supplemental disclosure immediatgdgn execution of the
Agreement. Even so, Wallen continued to acceptigsothrough January 2, and
even then did not update his solicitation materfals

Because | find that the Trustee’s agreement twelels dispositive proxy in
exchange for a seat on the Company’s board wagialatéormation that should
have been disclosed to the Cardio stockholdergdl if appropriate to invalidate

the Second Consent Action. | do so despite Morsdiadure to disclose the Stock

Supreme Court filings. Pl.’s Pre-Trial Op. Br.2&. Though a diligent stockholder might have
discovered the existence of the Stock Purchaseefggat by seeking out and reviewing those
filings, as explained above, the Interim Board leadiduciary duty to disclose all material
information—including the existence and terms af thgreement—in the proxy solicitation
materials provided to stockholders; further, evam filings to which the Plaintiff refers did not
disclose that the Agreement was supported by thstde’s commitment to deliver a proxy on
behalf of the Vizier stock supporting the Seconeh€smt Action.

>°JX 80 at 8.

*% The Plaintiff also suggests that “[n]o impropetasbuying could have occurred here, where a
federal court explicitly sanctioned the transactwonl, further, directed the Trustee be given the
ability to appoint a board representative.” PPe-Trial Op. Br. at 23. That the bankruptcy
court determined that approval of the Stock Purelfegreement was appropriate under the U.S.
Bankruptcy Code has no bearing on whether disobosfirthat Agreement was material as a
matter of Delaware corporate law.
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Purchase Agreement in his own solicitation, whielufe in no way justifies
depriving the Cardio stockholders of material imfation to which they should
have access when comparing the competing Montashd\&ailen slates.

For almost twelve months, since June 2013, the i@atckholders have
had no certainty regarding who constitutes the Gomis proper board of
directors. Even prior to the First Consent Acti@ardio had not held an annual
election since 2008, despite the requirements of the DGCL and in they@my’s
bylaws that a director election be held annu#lly.Significantly, were | to
invalidate the Second Consent Action and do no mtire Defendants would
return to positions on the Cardio board to whickytlvere last electeghore than
five years ago Clearly, both Montano and Wallen believe thatthie right hands,
this struggling pharmaceutical company will evefijuaeturn value to its
stockholders, but without a board able to negotageeements to sell its drug
candidates, this company will at best continue ba brink of insolvency.
Therefore, rather than simply invalidating the Set&onsent Action, | find that

an appropriate resolution of this action requirgdeang an annual election

> Montano Dep. (July 12, 2013) 303:2-3.

> SeeBylaws § 3.3 (“Except as provided in Section 3 4hese Bylaws [governing resignations
and vacancies], directors shall be elected at aaclial meeting of stockholders to hold office
until the next annual meeting. Each director,udeig a director elected or appointed to fill a
vacancy, shall hold office until the expirationtb&é term for which elected and until a successor
has been elected and qualified.”).
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pursuant to Section 225(X).A special master shall be appointed by this Ctaurt
oversee the election. The Cardio stockholderseati#led to certainty and to a
process free of the irregularities that have tairttee First and Second Consent
Actions over the last twelve months, as well asoarth that can manage with
certainty the few assets of the Company that remain
2. Requests for Attorneys’ Fees

Three issues remain to be decided in this actih ia the earlier-filed
action, Civil Action No. 8632-VCG. Those issueglude (1) a request by the
Defendants for attorneys’ fees in connection withirt Motion to Compel; (2) the
Defendants’ Motion for Sanctions seeking attorneigg®s for responding to the
Plaintiff's Motion for Relief from the Status Quorder; and (3) the Defendants’

Motion to Hold the Interim Board in Contempt forolating the Status Quo Order.

>9 See8 Del. C.§ 225(a) (“Upon application of any stockholderdaector, or any officer whose
title to office is contested, the Court of Chancergly hear and determine the validity of any
election, appointment, removal or resignation of director or officer of any corporation, and
the right of any person to hold or continue to heleth office, and, in case any such office is
claimed by more than 1 person, may determine theopeentitled theret@nd to that end make
such order or decree in any such case as may leajusb proper. . . . In case it should be
determined that no valid election has been helkel Gburt of Chancery may order an election to
be held in accordance with § 211 or § 215 of tilis.t) (emphasis addedPortnoy v. Cryo-Cell
Int’l, Inc., 940 A.2d 43, 83 n.208 (Del. Ch. 2008) (orderarg election to be overseen by a
special master, noting that “[tjhe DGCL gives tbaurt wide discretion to craft a remedy in the
case of a tainted election,” and citing both Sec#i@5(a) and Section 227(bNtagill v. N. Am.
Refractories Cq 129 A.2d 411, 413 (Del. Ch. 1957) (“We think tthander our statute the
reviewing court, which must make ‘such order orrdecin any such case as may be just and
proper,’ is given a discretion to determine whetherew election should be ordered.”) (citation
omitted).
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With respect to the Defendants’ requests for aégs’ fees in connection
with defending against the Plaintiff's earlier-tilévlotions, that request is denied.
| find that while the parties aggressively litigat¢éhis action, neither party’s
conduct rose to a level of bad faith sufficient ttagger an exception to the
American Rule on fees. Specifically, in connectwith the Defendants’ Motion
to Compel, | find that the Plaintiff's oppositionaw substantially justified,
particularly in light of the over-breadth of the flBedants’ request. Further, with
respect to the Defendants’ request for attorneg®sffor responding to the
Plaintiff's Motion for Relief from the Status Quord#r, | find that such fees are
not warranted as it does not appear that the Hfaacted in bad faith in pursuing
that Motion. Accordingly, the parties shall belagit own fees in connection with
those Motions.

As to the Defendants’ Motion to Hold the Interimdd in Contempt for
Violating the Status Quo Order, that Motion is aflemied, to the extent that it is
not moot in light of this Memorandum Opinion. Wotht addressing whether the
Plaintiff violated the spirit of the Status Quo @rdby initiating the Second
Consent Action, | find that the relief the Defentfarequest—declaring written
consents delivered in the Second Consent Actioffieicteve, dissolving the Status
Quo Order, and awarding the Defendants attorn@es-fare either inappropriate

or moot at this juncture.
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V. CONCLUSION
For the reasons stated above, | find the Secomd&® Action ineffective to
remove the Defendants from the Cardio board ofctbrs, but order the Company
to hold, as soon as is convenient, an annual efectib be overseen by a special

master appointed by the Court. The parties shewibdnit an appropriate Order.
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