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The plaintiff-appellants, Bruce Bermel (“Bermel"hch Pamela Jurga
(“Jurga”), as husband and wifeappeal from the final judgment of the
Superior Court granting the motion for summary jmegt of the defendant-
appellee, Liberty Mutual Fire Insurance Company il§rty”). The
appellants contend that the Superior Court erredgtanting summary
judgment in favor of Liberty. Bermel was injuradan automobile accident
when his personally-owned and insured motorcycle stauck head-on by
another driver. Bermel, then an employee of them®ns Corporation
(“Siemens”), contends that the business policyadsio Siemens by Liberty
(the “Liberty Policy”), on a company car that wasigned for his business
and personal use, provided him with $100,000 inedndured motorist
coverage even when he was operating a non-worlcheeim circumstances
unrelated to his employment.

Bermel brought this action for underinsured besgfiuIM”) against
Liberty. First, Bermel argues that the Liberty iPplcovering the company
car he used was personal to him, even though Semas the named
insured. According to Bermel, excluding coveragesda on the vehicle

being occupied at the time of the accident is taotant to an impermissible

2 Jurga’s claim is for the loss of consortium. Aolim Jurga has to access the
underinsured motorist benefits contained in theettyp Mutual Insurance Company
policy at issue are contingent upon Bermel firsereing benefits under the same policy.
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“other motor vehicle” exclusion. Second, Bermejuss that he is entitled
to personally access the Liberty Policy becausen&nms automatically
deducted a nominal fee from his paycheck for hrsq®al use of the vehicle
assigned to him that was insured by the Libertyidyol Finally, Bermel
argues that the Liberty Policy is ambiguously dmdftand should be
construed in his favor.

We have concluded that the Superior Court corrdotiynd Siemens,
and not Bermel, to be the named insured on thertyid®olicy. We have
also concluded the Superior Court properly ruledt tthe nominal fee
charged to Bermel by Siemens for the use of thalicanot make Bermel a
named insured under the Liberty Policy. Finallg mave concluded that the
Liberty Policy is unambiguous. Therefore, the jogts of the Superior
Court must be affirmed.

Facts

On June 8, 2008, Bermel, a resident of Delawases mjured when
his personally-owned and insured 2001 Harley Dandmotorcycle was
struck by another vehicle in the Town of DeerparlOrange County, New
York. There is no dispute that for purposes o tppeal, the other driver

(“the tortfeasor”) was at fault. As a result o njuries, Bermel remained



an in-patient at the Westchester Medical Centealt duly 14, 2008, and his
medical expenses exceeded $800,000.

The tortfeasor was insured by Progressive Prefelresirance
Company (“Progressive”) with bodily injury liabyitlimits of $25,000.
Progressive paid Bermel the $25,000 liability pplienits. Three other
vehicles were identified as potentially having umured motorist
coverage to further compensate Bermel for his iegur a Chrysler 300
(insured under the Liberty Policy), Bermel's motgrie (insured by
Foremost Insurance Company (“Foremost”)), and Jsirgonda Accord
(insured by Amica Mutual Insurance Company (“Amiga”

Amica paid its UIM policy limits of $300,000. Forest paid its UIM
policy limits of $15,000. Liberty denied coverageBermel on the ground
that Bermel was not a covered insured under thertyliPolicy when he was
operating a personally-owned motorcycle unrelabeithé course or scope of
his employment with Siemens.

The Liberty Policy
At the time of the accident, Bermel was employad Siemens.

Bermel's employment with Siemens began in 1978.19i8, Bermel was

% According to Bermel, his injuries included mulédractures, a tibial artery laceration, a
closed head injury, acute respiratory failure, gmadmonary edema requiring a
tracheostomy tube.
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employed by DuPont’s medical diagnostics divisidn.1996, that division

was sold by DuPont to Dade International. A yader, Dade International
merged with Behring Diagnostics, resulting in a pamy called Dade

Behring. In 2007, Dade Behring was purchased leyn8ns. Because the
transactions were a series of corporate acquisitiddermel can be

considered an employee of Siemens for the entniedhe

Beginning in the mid-1980s, Bermel's compensatipackage
provided for a company car. Those cars includedGhrysler 300 Bermel
had access to at the time of the accident. Bewnasl permitted to use the
Chrysler 300 for business and personal use. Tdwdeeflects that until his
retirement from Siemens, Bermel never owned a s#pgpersonal car.
Siemens deducted a minimal amount of money fronmBE€s paycheck to
cover the personal use of the Chrysler 300.

The Chrysler 300 was part of a Siemens fleet of ead was insured
on a Business Auto Policy issued by Liberty. Tlanad insured on that
Business Auto Policy was “Siemens Corporation, Aubeal Burner
Technologies, Bridges Electric, and Siemens IT ®mis & Services.”
Bermel was not personally named on the Libertydyaksued to Siemens,

nor did he pay any portion of the insurance prensium



The parties agree that at the time of the accid@atmel was not
acting in the course or scope of his employmentis &lso undisputed that
Bermel’s 2001 Harley Davidson motorcycle was noéplacement vehicle
for the Chrysler 300, which was operational attthne of the accident.

The Superior Court Action

In a letter dated October 15, 2009, Liberty deridt coverage to
Bermel. On June 8, 2010, the plaintiffs filed anpdaint against Liberty in
the Superior Court, alleging that they were ertitte $100,000 in UIM
benefits under the Liberty Policy. In responsdelty simultaneously filed
an answer and a motion for summary judgment, oy ddl 2011. The
plaintiffs filed their opposition to that motion o@ctober 3, 2011. The
Superior Court heard oral argument on October Z,12@&nd requested
supplemental submissions from the parties on Deeeliih, 2011.

On March 29, 2012, the Superior Court granted ftybe motion for
summary judgment. The Superior Court determined the exclusionary
language of the policy was consistent with our sleai inFrank v. Horizon
Assurance C6 The Superior Court further determined that Berma$ not
a named insured under the terms of the Libertyclpothat the nominal fee

deduction did not convert Bermel into a named ieduand that the policy

* Frank v. Horizon Assurance G&53 A.2d 1199 (Del. 1989).
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was unambiguously drafted. Therefore, the SupeCiourt held that the
plaintiffs could not access the UIM coverage unither Liberty Policy and
granted summary judgment in favor of Liberty. Belrand Jurga filed a
timely direct appeal with this Court.
Standard of Review

We review a trial court’s decision to grant sumynardgment, and
guestions of lawgle nove® To the extent that this Court reviews the judicia
construction of a statute, our review is allgonovato determine whether the
Superior Court “erred in formulating or applyingé precepts?

Underinsured Motorist Statute

Underinsured motorist vehicle coverage is treatkd same as
uninsured (“UM”) coverage under title 18, sectid®d03(a) of the Delaware
Code (“Section 3902 which provides as follows:

No policy insuring against liability arising out tife ownership,

maintenance or use of any motor vehicle shall beeated or

issued for delivery in this State with respectny auch vehicle

registered or principally garaged in this Stateegslcoverage is

provided therein or supplemental theré&o the protection of

persons insuredhereunderwho are legally entitled to recover

damages from owners or operators of uninsured teartd-run

vehicles for bodily injury, sickness, disease, uidlohg death, or
personal property damage resulting from the owmgrsh

® LeVan v. Independence Mall, In@40 A.2d 929, 932 (Del. 2007Phillips Home
Builders, Inc. v. Travelers Ins. C&00 A.2d 127, 129 (Del. 1997).

® White v. Liberty Ins. Corp975 A.2d 786, 788 (Del. 2009) (internal citatiamsitted).

" Castillo v. Clearwater Ins. Cp8 A.3d 1177, 1180 (Del. 2010).
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maintenance or use of such uninsured or hit-andmator
vehicle. (emphasis added).

Section 3902 requires UM/UIM coverage to be progtitiea named insured
unless it is affirmatively waivetl. However, a claimant may recover under
the statute only if they fall within the class oérpons protected by the
statute’

Frank v. Horizon Assurance Co.

This Court has held previously that other motohigie (“OMV”)
exclusions, which bar uninsured or underinsuredonsitbenefits tanamed
insuredsfor claims involving owned vehicles not insureddanthat policy,
are void under the Delaware Underinsured Motottiatube'®

In Frank v. Horizon Assurance CGoaJdulie Frank (“Frank”) sought
recovery from Horizon Assurance Company (“Horizoriy uninsured
motorist benefits arising from an accident thatusced while she was in a
family-owned 1978 Toyota, which was insured by Hwrtford Insurance
Company:* At the time of the accident, Frank and her hudbpintly
owned two other automobiles: a 1970 Ford and a XS7évrolet. These

vehicles were insured under a Horizon policy thahtained an OMV

8
Id.
° White v. Liberty Ins. Corp975 A.2d at 788.
9 Frank v. Horizon Assurance G&53 A.2d at 1205 (Del. 1989).
11d. at 1200.
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exclusion—that is, the exclusion explicitly disohd UM/UIM coverage
arising from an accident occurring in a vehiclet thas owned by Frank, but
was not listed under that Horizon poli€y.

In Frank, we held that OMV exclusions were incompatible hwit
statutorily created uninsured motorist insuraneeaose uninsured motorist
coverage was personal to the insured and publiecypgrohibited the
limiting of coverage based on the manner the inbweas injured® In
support of our holding, we stated that “Frank semiy coverage for which
she, or her husband with whom she shares co-insdegdity, has paid a
premium. . . . Once uninsured motorist coveragaurshased, the insurance
consumer is entitled to secure the full extentha benefit which the law
requires to be offered”

Bermel IsNot A Named | nsured Under the Liberty Policy
Central to our holding ifrank is the requirement that the plaintiff be

a named insured to have an expectation of ben@fictuding UM/UIM

'2|d. at 1201.

|d. at 1202.

|d. at 1205. We have since affirmé&dank, first in State Farm Mut. Auto. Ins. Co. v.
Washington 641 A.2d 449 (Del. 1994and later inHurst v. Nationwide Mut. Ins. Co.
652 A.2d 10 (Del. 1995)In Hurst, we again stated that “[u]ninsured motorist cogera
is personal to the insured” and that it is “ininbt&ato the purpose of Section 3902 to
make recovery of supplemental uninsured coveraggngent upon the manner in which
the claimant is injured.Hurst, 652 A.2d at 14. We again affirmed this principeently
in Castillo v. Clearwater Ins. Cp8 A.3d at 1181 (“UM/UIM is personal to the insdre
and not dependent on the vehicle the insured waspging when he or she was
in[jjured.”).
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coverage) under a relevant policy. Bermel is noamed insured and has
not paid any insurance premium for the Liberty &pli Under these
circumstances, Bermel cannot claim any expectationsurance coverage.

Section 3902 limits UM/UIM coverage to the “praiea of persons
insured.” Our holdings sincd-rank have all comported with this
interpretation of the statute. When an insuredspaypremium for UIM
coverage, he expects that bargained-for coverageotade UIM coverage
even in other motor vehicles.

Bermel had no such expectation. He was not a nanseded on the
Liberty Policy issued to and paid-for by Siementnstead, the named
insured was “Siemens Corporation, Advanced Burmemhmologies, Bridges
Electric, and Siemens IT Solutions & Services.” riBel was not named
anywhere in the Liberty Policy, nor was he actimghis capacity as a
covered employee when he was injured in New York.

Bermel was not operating the Chrysler 300 or opegad substitute
motor vehicle in place of the Chrysler 300. BeeaB®rmel was not a
named insured and otherwise had no connectioretditierty Policy or the
Chrysler 300 (a covered automobile) on the datiefaccident, he cannot

claim any expectation reliance on the Liberty BolidIM coverage.
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Therefore, Liberty’s denial of that coverage doed wiolate the public
policies advanced by Section 3902.
Bermel also asserts that because the Liberty Pbitgts coverage to

“[a]jnyone ‘occupying’ a covered ‘auto’™ that thiariguage is tantamount to
an impermissible OMV exclusion because the covemdg applies when
one (Bermel) is occupying a Siemens fleet autoreobiWe agree that
coverage under this business policy only applieerwhn individual is
occupying a fleet automobile or a replacement JehicWe disagree,
however, that this is tantamount to an OMV exclasio

Bermel is not the insurance consumer and did nothase the
Liberty insurance. As explained below, his biwgeghycheck deduction
was for his use of the automobile and was not driborion to insurance
premiums. Because Bermel was not a named insacetias no expectation
that the Liberty Policy extended to his personat a$ other, privately-
insured motor vehicles, the language of the LibExicy cannot be read as
an impermissible other motor vehicle exclusion.

Consideration Paid By Bermel
Bermel next asserts that because Siemens autathatiieducted a

nominal fee from his paycheck as consideration gersonal use of the

Chrysler 300, he should be entitled to coveragesutite Liberty Policy. In
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support of this argument, Bermel relies®tate Farm Mut. Auto. Ins. Co. v.
Nalboné®> andAdams v. Delmarva Power & Light Cb

In Nalbone we concluded that an employee (Brenda Nalbon&) wh
received benefits under a wage continuation plandcoot also recover for
those lost wages under the No-Fault policy isswetier by State Farm.
Important to our holding was that because Brenddbdw& did not
contribute to the wage continuation plan, she haéxpectation of a double
recovery:

If the insured has paid consideration for recovégm a

collateral source, then recovery should be allowed.the

collateral payments are receivgatis, then their receipt should

bar recovery under the no-fault policy. In thedatinstance,

the insured has lost nothing, neither wages nosidenation

paid to a collateral source for wage compensation.

Accordingly, the insured has no loss for which msurer
should provide compensatih.

In Adams the question was whether an employer's workers’
compensation insurer was entitled to a set-off Jayments made to the

employee by the employer’'s own underinsured mdtansurer:®* We held

that because the employee had paid considerationth® insurance

15 State Farm Mut. Auto. Ins. Co. v. NalbpB69 A.2d 71 (Del. 1989).
16 Adams v. Delmarva Power & Light G&75 A.2d 1103 (Del. 1990).
7 State Farm Mut. Auto. Ins. Co. v. NalbpB69 A.2d at 71.

%1d. at 75.

19 Adams v. Delmarva Power & Lighto,, 575 A.2d at 1104.
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coverage, the set-off was against public policyabse the employee had
sought, by contract, to provide additional protttior himself°

These cases are inapplicable to the safejudice In bothNalbone
andAdams the issue turned on the individual’'s contributtoran insurance
plan. Here, we have to determine whether Siemansiinal charge to
Bermel for personal use of the Chrysler 300 isviahe to his claim of rights
under the Liberty Policy. No facts in the recorgygest that the nominal
personal use fee established that Bermel “purchiasedirance on the
Chrysler 300 or that the use fee converted him anttamed insured under
the Liberty Policy. There is no claim or evidertbat the personal use fee
was ever applied to cover insurance premiums ®Ltherty Policy.

The issue presented by Bermel raises a questiirsbimpression in
Delaware. On that issue, the opinionFmst v. Dep’t of Labor and Indus.
of the State of Washingtéhfrom the Washington Court of Appeals, is
instructive. InFrost, the issue was whether the injured employee, Ygonn

Frost (“Frost”), or the employer, Ticor Title Ingunce Company (“Ticor”),

2%|d. at 1107.
L Frost v. Dep't of Labor and Indus. of the State/\dshington954 P.2d 1340 (Wash.
Ct. App. 1998).
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owned the automobile insurance poltéyFrost was injured while driving a
company car assigned to Hér.

Ticor’s insurance policy for its fleet of 541 autobiles listed Ticor as
the “named insured” and provided that “[a]Jnyone étscupying’ a covered
‘auto™ was an insured Ticor deducted $45.25 biweekly from Frost's
paycheck, but the parties disputed whether theqserpf this deduction was
to cover insurance premiums or only to cover Fsopersonal use of the
car?® The Washington Court of Appeals concluded thatekidence was
insufficient to find that the deductions were foslirance premiunts.

Had the court concluded the payments were to deiinayrance
premium costs, Frost would have been the ownehefpblicy (and Ticor
would have lost the right to seek reimbursementhstead, the court
determined that Frost, in reimbursing Ticor for ttadue of the personal use

of the company car, was in a position similar tatthf a customer renting a

21d. at 1341.
23 The narrow issue in that appeal was whether theaBeent of Labor and Industries
could properly seek reimbursement for benefitsail paid to Frost. Because Frost was
involved in an automobile accident in a company ttzere is no dispute that the policy
2z‘a4pplied. Instead, the issue was one of policy osmp.

Id.
*°1d. at 1343.
?%1d. at 1344-45.
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car?’ As such, she did not own the insurance policyadso Ticor, but was
merely a potential beneficiary of the insuranceerage provided to Ticor.

In this case, there is no dispute that the dedustipom Bermel's
paychecks were only to defray the costs associatihdhis personal use of
the Chrysler 300. In fact, Bermel admits that fBéms systematically
deducted money from [my] pay to cover the persas& of the vehicle.”
The record supports the Superior Court’s deternanathat the deduction
from Bermel's pay by Siemens was not used to def@sts of insurance
premiums associated with the Liberty Policy. Adtogly, Bermel was
properly determined not to bede factonamed insured under the Liberty
Policy?®

There is no rational basis to impute coverage ferni2l under the
Liberty Policy solely because of generic paymentSiemens for personal
use of the company car by Bermel that were unknimnlriberty. If Bermel
wanted personal coverage under Siemens’ Libertycypohe should have

sought to be added as an additional named insurkdt request (if granted)

Td.

28 We do not address whether this case would have tiéerent if Bermel could have
proven that his biweekly car payments were madsasibutions to Siemens’ insurance
premiums. To the extent that the courfFiost concluded that such payments made to
the employer necessarily bind the insurance comptrat conclusion is not adopted
here.
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would have provided Bermel with coverage and givieiberty the

opportunity to charge an additional premium fort ihareased risk.

The Liberty Policy I s Unambiguous

Bermel next argues that the Liberty Policy is agnlbus because the
named insured (Siemens) is a corporation that ¢esustain bodily injury or
have family members. Ambiguity exists in insuramostracts where the
language is reasonably susceptible to at least different meaning¥
When ambiguity exists, language is typically camstr against the drafter
and in accordance with the reasonable expectatafnghe insured®
However, where the language in insurance contractsnambiguous, the
language is given its plain and ordinary meanring.

Because the named insured in this case is a @iipoy the issue is
whether the insuring clauses and their relatechdiefins are ambiguous.

The Liberty Policy delineates who is a named indure

B. Whois an Insured

If the Named Insured is designated in the Declanatas:

1. An individual, then the following are “insured”

29 Rhone-Poulenc Basic Chems. Co. v. American Mosolrist Co.616 A.2d 1192, 1196
(Del. 1992).

* Hallowell v. State Farm Mut. Auto. Ins. Cd43 A.2d 925, 926 (Del. 1982).

31 O'Brien v. Progressive N. Ins. Ga@’85 A.2d 281, 288 (Del. 2001).
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a. The Named “Insured” and any “Family
Members”.

b. Anyone else “occupying” a covered “auto”
or a temporary substitute for a covered “auto.” The
covered “auto” must be out of service because of
its breakdown, repair, servicing, “loss” or
destruction.

C. Anyone for damages he or she is entitled to
recover because of “bodily injury” sustained by
another “insured”.

2. A partnership, limited liability company,
corporation or any other form of organization, thbe
following are “insureds”:

a. Anyone else “occupying” a covered “auto”
or a temporary substitute for a covered “auto.” The
covered “auto” must be out of service because of
its breakdown, repair, servicing, “loss” or
destruction.

b. Anyone for damages he or she is entitled to
recover because of “bodily injury” sustained by
another “insured”.

C. The Named Insured for “property damage”
only.

We have previously determined that a corporatian ceither have
“family members” nor suffer “bodily injury,” and #t such policy language

is ambiguoug? In this case, however, the Liberty Policy statest tif the

32 Fisher v. Nat'l Union Fire Ins. Co. of Pittsburgh997 WL 817893, at *3 (Del. Super.
Ct. Dec. 11, 1997xff'd, 719 A.2d 490 (Del. 1998).

17



named insured is a corporation, as is the case bea an “insured” is
anyone occupying a covered automobile, or a replaoé for a covered
automobile, at the time of the accident. This lage unambiguously
describes the parameters of who is covered by ithertly Policy. The lone
reference to bodily injury in section B.2(b) doest mender the Liberty
Policy unambiguou¥’

Further, the Liberty Policy is clear that family mieers are included
as insureds only when the “named insured” is anviddal. Therefore,
Bermel's assertion that the Liberty Policy is amlmgs because the term
“family member” is defined in a later section oktlpolicy is unavailing.
The fact that the Liberty Policy includes a subsgtjsuperfluous reference
to familial relationships, which is clearly inapgble here, does not render
the policy ambiguous.

Alternatively, and in any event, even if the refemes to “bodily
injury” and “family member” rendered the Liberty IRy ambiguous,
Bermel still would not have a right to recover UMNU benefits. A
determination that the Liberty Policy was ambiguausuld require this
Court to undertake a “reasonable expectations” yargl under which

Bermel could not prevail:

33 See Del Collo v. Houstor1986 WL 5841, at *4 (Del. Super. Ct. May 7, 1986}
reasonable person would know that a corporation@asustain bodily injury . . ..").
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[T]he Court will look to the reasonable expectasioof the

insured at the time when he entered into the contfathe

terms thereof are ambiguous or conflicting, or hé tpolicy

contains a hidden trap or pitfall, or if the finenp takes away

that which has been given by the large print. Batdoctrine is

not a rule granting substantive rights to an indwrben there is

no doubt as to the meaning of policy langu#ge.

In a few cases, the Superior Court has found kssirautomobile
insurance policies to be ambiguous. Those dedsiconcluded that
UM/UIM coverage was warranted when the plaintifferey listed as
designated drivers and/or had sustained injurieduntherance of their
employment? In those circumstances, the court held, the pfErhad a
reasonable expectation that the business automdafsi@rance policies,
including the relevant UM/UIM coverage, would covleem.

Conversely, irRuggiero v. Montgomery Mut. Ins. Gbeven though
that policy was also determined to be ambiguous, Superior Court
determined that the injured employee had no reddenexpectation of
coverage because she was not working for her employ driving a

company-owned vehicle at the time of the accidems that court stated, it

was “not reasonable to believe that [the employegnded [the employee]

% Hallowell v. State Farm Mut. Auto. Ins. Cd43 A.2d at 927.

% See, e.g.Harleysville Mut. Ins. Co. v. Grzbowsk002 WL 1859193, at *2 (Del.
Super. Ct. Aug. 9, 2002Fisher v. Nat'| Union Fire Ins. Co. of Pittsburgh997 WL
817893, at *4 (Del. Super. Ct. Dec. 11, 19%#)d, 719 A.2d 490 (Del. 1998).

% Ruggiero v. Montgomery Mut. Ins. C2004 WL 1543234 (Del. Super. Ct. June 28,
2004).

¥1d.
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to be covered under the policy while she was ergjag@ersonal activities
and driving her own vehicle? In Bermel's case, the Superior Court found
this analysis fronRuggieroto be persuasive. We agree and reach the same
conclusion in Bermel’'s case.

Conclusion

The judgments of the Superior Court are affirmed.

%81d. at *3.
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