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l. | ntroduction.
This is an action for breach of contract and framding out of the alleged sale of a motor
vehicle from Defendant Bayshore Ford Truck, In&&¥shore”) to Plaintiff Mary W. Wainaina
(“Ms. Wainaina”) and Defendant David G. Mwangi (“Mviwangi”). On April 28, 2009, Ms.
Wainaina filed the Complaint in this actiprlleging that Mr. Mwangi and Bayshore committed
fraud and breach of contract by changing the titlea vehicle that Ms. Wainaina and Mr.
Mwangi jointly purchased from Bayshore, and thuss waiginally jointly titled in both their
names, to titling the vehicle in Mr. Mwangi's namely without Ms. Wainaina’s knowledge or
consent. Ms. Wainaina alleged that she sufferedetaoy damages in the amount of $17,673.17
as a result of this fraud/breach of contract — haseher loss of the vehicle and the fact that she
continues to be bound by a third party financingeagent entered into to finance the purchase
of the vehicle at issue. Ms. Wainaina also requettat the award of court costs and damages
for pain and suffering suffered as a result ofdleged fraud.

On May 19, 2009, Bayshore filed an Answer, denytimg averments in the Complaint
and asserting various affirmative defenses. Mr. Wigvavas properly served, but did not file an
Answer. On May 14, 2010, the Court entered an Ogidanting Ms. Wainaina’s then pending
Motion for Default Judgment against Mr. Mwangi. T®ourt then set this matter for an
inquisition hearing on damages against Mr. Mwag. November 19, 2010, after hearing on
damages, the Court entered judgment in favor of Mainaina and against Mr. Mwangi in the
amount of $20,545.18, plus pre and post judgmeatést and court costs.

On March 26, 2012, the Court held a trial on Msaildina’s Complaint against

Bayshore. Ms. Wainaina testified during her ownedaschief. Joe Tracy (“Mr. Tracy”) testified

! At the time of the filing of the Complaint, Ms. \iMaina wagro se Ms. Wainaina later retained her counsel at
trial, Mr. Gregory. Mr. Gregory did not file an Amded Complaint on Ms. Wainaina’'s behalf after has vedained
by Ms. Wainaina.
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during Bayshore’s case in chief. The parties sulechinumerous documents into evidence at
trial. At the conclusion of the trial, the Courtdered the parties to submit their closing

arguments in the form of written memoranda of lAacordingly, on March 27, 2012, the Court

issued a briefing schedule. The parties submitbedréquested legal memoranda. This is the
Court’s final memorandum Opinion and Order aftemsideration of the pleadings, the oral and
documentary evidence submitted at trial, the argusnef the parties, and the applicable law.
For the following reasons, the Court enters judgnrefavor of Bayshore.

. The Facts

From January 1, 2006, through December 31, 2006. MWainaina lived in
Pennsylvani&. In late 2006, Ms. Wainaina briefly considered nmgvto Maryland. When she
was considering this move, Ms. Wainaina stayed Wittnds in Maryland for three days and
obtained a Maryland Drivers’ License using theid@s$s® The Maryland Drivers’ License was
issued on November 8, 2068ds. Wainaina’s address listed on this Drivers’drise is: 9903
Quiet Glen Ct., Springdale, Maryland, 207741s. Wainaina admitted that she also had a
Pennsylvania Drivers’ License at this time.

Ms. Wainaina testified that she was considerirgggbtential move to Maryland because
she and Mr. Mwangi were considering starting a meéhicle salvage towing business. In order
to start this business, Ms. Wainaina and Mr. Mwathggided that they needed to purchase a
vehicle and trailer capable of towing salvaged olelsi Ms. Wainaina testified that she and Mr.

Mwangi decided to purchase a Ford F-350 from Banesho

2 Plaintiff's Exhibit # 1.
3 Plaintiff's Exhibit # 3.
4 Plaintiff's Exhibit # 3.
® Plaintiff's Exhibit # 3.



Ms. Wainaina testified that on December 2, 200& and Mr. Mwangi completed an
application for credit to finance the purchase lé £-350° Ms. Wainaina testified that she
completed this credit application at Bayshore, wité help of a sales representative. The credit
application lists Mr. Mwangi as Ms. Wainaina’s untMs. Wainaina testified that she and Mr.
Mwangi are not related, and she never told anyoiBagshore that they were related. Moreover,
Ms. Wainaina testified that she never told anydra she and Mr. Mwangi lived at the same
address, because they did not live at the samessldr

Ms. Wainaina and Mr. Mwangi’s joint credit appliat with J.P. Morgan Chase Bank,
N.A. was approve.On December 5, 2006, Ms. Wainaina and Mr. Mwanegicated a contract
with J.P. Morgan Chase Bank, N.A. based on thepramed applicatiofl. The Wainaina-
Mwangi-Chase loan agreement provides that the &mtalunt financed is $33,883.80The loan
agreement also provides for an annual interestafits6.89%' Based on this annual interest
rate, if Wainaina-Mwangi paid off the loan accoglto the payment schedule, they would incur
an additional $20,296.39 in financing charfes\ccordingly, the anticipated total amount
required to be paid by Wainaina-Mwangi, pursuanttite terms of this agreement was
$54,179.393 On May 17, 2007, Ms. Wainaina refinanced this egrent solely in her name and
signed a new promissory noteThe refinancing agreement provided that the tarmbunt
financed is $33,485.55, and provides an interestafl5.652% per yeadr.Thus, the anticipated

total amount required to be paid by Ms. Wainaindeurthis note is $48,487.20, based on an

® Plaintiff's Exhibit # 4.

" Plaintiff's Exhibit # 4.

8 Plaintiff's Exhibits # 9, 28.
° Plaintiff's Exhibits # 9, 28.
10 plaintiff's Exhibit # 28.

1 plaintiff's Exhibit # 28.

12 plaintiff's Exhibit # 28.

13 plaintiff's Exhibit # 28.

14 plaintiff's Exhibit # 29.

15 plaintiff's Exhibit # 29.



anticipated finance charge of $15,001:8Fhe note provides that Ms. Wainaina’s address is 1
Maryland Circle, Apt LL-97, Whitehall, PA 18052.

Ms. Wainaina also submitted into evidence a contfac sale of the F-358 This
document includes Ms. Wainaina’s name typed in fietd for “customer name'® Mr.
Mwangi’'s name is handwritten in the field as wlMs. Wainaina’s address is listed as: 605
Sopwith Dr, Apt. K, Baltimore, Maryland, 21220Ms. Wainaina testified that she did not sign
this document, and she has never lived at the SbopiMi. address listed on this document.
However, Ms. Wainaina did admit that she did sigother document titled “Buyer’s Order,”
which lists her address as the same Sopwith dddeess listed on Plaintiff’'s Exhibit # 5, and is
also dated December 5, 2086Ms. Wainaina testified that Bayshore mailed a copythis
document to her at her Pennsylvania address.

In order to complete the sale, Bayshore required Miwangi and Ms. Wainaina to
submit proof of insuranc®.0On December 5, 2006, Mr. Mwangi presented Bayshatte proof
that he had obtained insurance for the F-350 irsthte of Maryland* Ms. Wainaina admitted
that she was not a party to this insurance conti@ed never saw the proof of insurance
document provided by Mr. Mwangi to Bayshore unisocdvery in this case.

At the time that Mr. Mwangi and Ms. Wainaina pursbd the vehicle (December 5,
2006), it was registered in Delaware with the h&fljBayshore, in Ms. Wainaina’s name ofly.

Ms. Wainaina admitted that she knew that this tegfion was only a temporary registration and

16 plaintiff's Exhibit # 29.
17 plaintiff's Exhibit # 29.
18 plaintiff's Exhibit # 5.
19 plaintiff's Exhibit # 5.
20 plaintiff's Exhibit # 5.
2L Plaintiff's Exhibit # 5.
22 Plaintiff's Exhibit # 7.
Z plaintiff's Exhibit # 8.
24 Plaintiff's Exhibit # 8.
% Plaintiff's Exhibit # 10.



thus was effective for sixty days. Ms. Wainainditesl that Mr. Mwangi picked up the vehicle

from Bayshore, and that she never received a cdptheo temporary registration until she

personally contacted Bayshore in June 2007. Th@desny registration lists two addresses for
Ms. Wainaina — her Pennsylvania address and thai8opr. Maryland address listed in the

finance agreement and sale documéhtsowever, the Pennsylvania address is crosseff out.

Ms. Wainaina testified that other documents relatethe sale were solely in her name.
Specifically, Ms. Wainaina testified that a documnétied “Invoice/Bill of Sale” was solely
listed as in her nanf&.Also, the odometer disclosure statement issueBidyghore at the time of
the sale only lists Ms. Wainaina in the field farahsferee Ms. Wainaina admitted that she
signed this document even though it incorrectlyetis her address as the Sopwith Drive,
Maryland address referenced earlier in this menthranOpinion and Ordef.

Nevertheless, Ms. Wainaina testified that sincetiime of the December 5, 2006 sale,
she has learned that Bayshore and Mr. Mwangi sseftdBsre-titled the F-350 solely in Mr.
Mwangi’'s hame* Ms. Wainaina testified that she discovered thig fa May 2008 after she
contacted the Baltimore police because she wasm@avouble contacting Mr. Mwangi. Ms.
Wainaina testified that the Baltimore police infaunher that there was nothing they could do
because their investigators determined that theehelas properly titled in Mr. Mwangi’s name
in Maryland. Ms. Wainaina testified that she nesdieected or in any way instructed Bayshore to

re-title the vehicle solely in Mr. Mwangi’'s name.

%% plaintiff's Exhibit # 10.

*" Plaintiff's Exhibit # 10.

?% Plaintiff's Exhibit # 11.

2 Plaintiff's Exhibit # 11.

%0 plaintiff's Exhibit # 11. Ms. Wainaina also adreittshe signed another document dated Decembef6, @iled
“Buyer’s Order,” incorrectly listing this same Maaynd address. Plaintiff's Exhibit # 25.

%! Plaintiff's Exhibit # 18.



Ms. Wainaina testified that on or about Novembed&Ghe hired a law firm to further
investigate this matter. Ms. Wainaina testified tttihis firm’s investigators discovered
documents establishing that after the sale, thesiBarg sent the Delaware Division of Motor
Vehicles a form titled “Delaware Dealer's Reassignij’ listing only Mr. Mwangt? Ms.
Wainaina testified that she never signed this demimBayshore also issued a new odometer
disclosure form addressed solely to Mr. Mwafigils. Wainaina testified that Bayshore never
provided her with a copy of the new odometer dsate form until one week before trial.

Also as a result of this investigation, Ms. Wairaadiscovered that on February 16, 2007,
Bayshore sent the Maryland Motor Vehicle Administia a document titled “Letter of
Correction,” which provides as follows:

To Whom it May Concern: Please except this letfezoorection. Bayshore Ford

Truck Sales, Inc. sold this 2003 Ford F350 VIN# WAW32F33EA68053 to

David Mwangi. While filling out the back of the latto Bayshore Ford Truck

Sales, Inc. the word bandy was accidentally fille@n error.On the billing Mr.

Mwangi’'s wife’s name was printed. However she isavener or co-owner of this

vehicle. Due to that | placed white out over hemeaand typed his in the proper

spot. Please excuse any errors. No Fraud was iwef{d
Ms. Wainaina testified that she was not notifiedtirerwise made aware that Bayshore sent this
letter, nor was her authorization requested beifoveas sent. Ms. Wainaina testified that she
never told anyone at Bayshore that she and Mr. Mwarre married.

Ms. Wainaina testified that she has also becomeethat in November 2006 (prior to

the Wainaina-Mwangi-Bayshore sale actually completethis case), Mr. Mwangi attempted to

32 plaintiff's Exhibit # 18.
33 Plaintiff's Exhibit # 16.
34 Plaintiff's Exhibit # 19.



purchase the vehicle from Bayshore using her rnnhe.these documents, Ms. Wainaina’s
correct Pennsylvania address is listgd.

Ms. Wainaina testified that after she discovereat the vehicle was no longer titled in
her name, she stopped making payments under thee@ramissory Note, Plaintiff's Exhibit #
29. Ms. Wainaina submitted documentary evidencabéished that as of July 24, 2008, she
owed a total of $29,550.74.This document, states that Ms. Wainaina was at time
delinquent in payment§. Ms. Wainaina testified that she made her last maynon the
promissory note in May 2008.

On cross examination, Ms. Wainaina elaborated aghty she did not seek to re-register
the vehicle in her and Mr. Mwangi’'s names after @eday registration expired. Ms. Wainaina
testified that Mr. Mwangi picked up the vehicle frdBayshore in December 2006. Later, Ms.
Wainaina and Mr. Mwangi discussed whether and whenmegister the vehicle. Ms. Wainaina
testified that Mr. Mwangi told her that he was neing the vehicle at this time, so there was no
need to register the vehicle. Ms. Wainaina also iidchthat she never reduced her business
relationship with Mr. Mwangi to writing.

Ms. Wainaina testified that based on her failuwsentake payments pursuant to the
promissory note, Chase repossessed the F-350.dshméteal that the vehicle was sold and the
sale proceeds were applied to the remaining lodanba. Ms. Wainaina testified that she is not
aware of the amount of the sale proceeds. MoredMst, Wainaina did not introduce any
documentary or other evidence regarding the amoftinhe sale proceeds, or the remaining

deficiency balance on the Chase loan, if in fadéficiency balance remained after this sale.

35 plaintiff's Exhibits # 22, 23.
36 plaintiff's Exhibits # 22, 23.
37 Plaintiff's Exhibit # 44.
38 Plaintiff's Exhibit # 44.



Mr. Tracy testified during Bayshore’s case in ¢hMr. Tracy is the general manager of
Bayshore and has been employed in this capacityixoyears. Mr. Tracy testified that in typical
third party financing sales at Bayshore sales mratives assist customers in filling out the
third party financing application documents.

Mr. Tracy also testified that temporary motor \ahiregistrations are only effective in
Delaware for sixty days. Mr. Tracy testified thats his understanding that after this sixty day
period elapses, the vehicle must be registered ieaat one name listed on the purchase order
executed between the dealer and the buyer. MryTestified that it is the buyer’s responsibility
to re-register the vehicle after the sixty day temapy registration expires, and that the dealer
typically is not involved in this process.

Mr. Tracy testified that in order to title a veleian Maryland, the person seeking to
obtain a Maryland title must be a Maryland resideth a Maryland mailing address. Thus, Mr.
Tracy testified that the vehicle could not haverbgted in Ms. Wainaina’'s name in Maryland
during December 2006, because she was not a Mdrgaident at this time.

[11.  Discussion

In civil claims, the plaintiff, here Ms. Wainainlears the burden to prove each and every
element of its claim(s) by a preponderance of thidemce®® The side on which the greater
weight of the evidence is found is the side on Whiwe preponderance of the evidence exiSts.

In order to prevail on her fraud claim, Ms. Wairemust prove the following elements
by a preponderance of the evidence: (1) a falseeseptation, usually one of fact, made by
defendant; (2) the defendant’s knowledge of, orelvel as to, the falsity of the representation, or

that it was made with reckless indifference to thah; (3) defendant’s intent to induce the

%9 Reynolds v. Reynolda37 A.2d 708, 711 (Del. 1967)
40
Id.



plaintiff to act or to refrain from acting; (4) th@aintiff's action or inaction taken in justifiadl
reliance upon the representation; andd@hage to the plaintiff as a result of such reliatitt

Further, in order to succeed on her breach of aohtlaim, Ms. Wainaina must prove
the following elements by a preponderance of thdemce: (1) the existence of a contract; (2)
that defendants breached an obligation imposedéycontract; and (3hat plaintiff incurred
damages as a result of the bredéh

The Court finds that Ms. Wainaina, despite otheewigresenting an extremely
compelling case with respect to liabilitgspecially liability for fraug has failed to meet her
burden to prove damages on either claim by a pagramce of the evidence. In the Complaint,
Ms. Wainaina requests that the Court award monetanyages in the amount of $17,673.17. In
Ms. Wainaina’'s post-trial opening brief, she redqsethat the Court award damages in the
amount of $59,397.20. Ms. Wainaina argues that ¢hisulation of damages is based on a
balance ($28,638.57 listed on a May 16, 2008 statémlus interest from that point at the rate
of 16.89%) reflected in a Plaintiff's Exhibit # 3Blowever,this exhibit was not submitted into
evidence at trigland in fact was redacted out of the table of @atstin Plaintiff's trial exhibit
binder. Thus, the only logical starting point f@andages would be the July 24, 2008 Chase letter,
indicating that at that time, Ms. Wainaina owedfalt of $29,550.14 on the promissory nbte.
Ms. Wainaina testified that she did not make anynpents after this time — therefore, assuming

the Court were to conclude that liability for frawés established by a preponderance of the

*1 Stephenson v. Capano Dev., |62 A.2d 1069, 1074 (Del. 1983)).
*2\VLIW Tech., LLC v. Hewlett-Packard, C840 A.2d 606, 612 (Del. 2003).
*3 Plaintiff's Exhibit # 44.
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evidence, the present value of damages could padsyrhe calculated based on this figure, plus
interest at the rate of 15.652% per year set forthe promissory not&"

However, on cross examination, Ms. Wainaina aduohitteat Chase repossessed the F-
350, sold this vehicle at post repossession sale,applied the proceeds of this sale to the
balance on the promissory note. Notwithstanding f&ct, Ms. Wainaina failed to present even a
scintilla of evidence regarding the sale price of the vehmidhe remaining deficiency balance
on the promissory note. Moreover, Ms. Wainaina tasso much as acknowledged this fact in
post trial briefing, or asserted that such evidasaa any way unavailable. In short, the Court is
left without a critical piece of evidence necesséwya reasoned calculation of damages.
Therefore, notwithstanding the well presented anmhg case with respect to liability for fraud,
the Court must find that Ms. Wainaina has failedrteet her burden to establish the essential
element of damages for both her breach of contmadtfraud claims by a preponderance of the
evidence. Finally, even had the missing Plaintishibit # 38 been submitted into evidence,
this exhibit (a purported May 16, 2008 statemerdgyld not cure the more critical error in proof
— the lack of any record evidence on the repossessile price and deficiency balance, if any

remaining on the promissory note.

44 plaintiff's Exhibit # 29.
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V. Conclusion
Therefore, for the reasons set forth in this Meandum Opinion and Order, judgment is
hereby entered in favor of Bayshore and againstWisnaina. Each party shall bear their own
Ccosts.

IT 1S SO ORDERED this 16" day of July, 2012.

John K. Welch,
Judge

cc: Ms. Tamu White, Chief Civil Clerk, CCP
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