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BeforeHOLLAND, RIDGELY, andVALIHURA, Justices.
ORDER

This 21" day of October 2014, upon consideration of thefbrof the parties
and the record in this case, it appears to thetGloat:

1. In 2011, the appellant, Larry J. Sartin, Ill, waslicted by Kent
County and New Castle County grand juries for midtifelonies arising from
burglaries and robberies in Kent County and Newtl€&3ounty. On August 18,
2011, Sartin pled guilty in the Kent County Super©ourt to one count of
Robbery in the First Degree, two counts of Roblemhe Second Degree, and one
count of Burglary in the Second Degree. The plg@ament resolved cases in

Kent County and New Castle County.



2. In the Truth-In-Sentencing Guilty Plea Form andinyrthe plea
colloquy with the Superior Court, Sartin agreedt tha was a habitual offender
under 11Del. C. § 4214(a). The State and Sartin agreed to recowhrtieat Sartin
serve a total of twenty-one years of Level V ineaation. The State also agreed
to dismiss the remaining charges in Kent County Biegv Castle County. On
August 18, 2011, Sartin was declared a habituadnofér under 1De€l. C. §
4214(a) and sentenced as follows: (i) for Robberthe First Degree, twenty-five
years of Level V incarceration, suspended aftexdtyears for decreasing levels of
supervision; (i) for Burglary in the Second Degremght years of Level V
incarceration; and (iii) for each of the countsRibbery in the Second Degree,
five years of Level V incarceration. Sartin didtreppeal his convictions or
sentence.

3. On August 10, 2012, Sartin filed his first motiaor fpostconviction
relief. The grounds for this motion were: (i) ifexftive assistance of counsel
based upon counsel’'s failure to investigate Sartimental health issues; (ii)
ineffective assistance of counsel based upon c8sragure to communicate; (iii)
ineffective assistance of counsel based upon ctsriagure to recognize Sartin’s
use of prescribed mental health psycho-tropic nadidios before the plea colloquy
and acceptance of the gquilty plea; and (iv) dinats capacity. The

postconviction motion was referred to a Superiotl€&ommissioner, who gave



Sartin the opportunity (and an extension) to subamemorandum of law in
support of his motion, requested an affidavit fr8artin’s former counsel, asked
the State to submit a response to the motion, and deadline for Sartin to submit
a reply to his former counsel’s affidavit and that&'s response. Sartin did not
submit an opening memorandum of law, but did fike@ly to his former counsel’'s
affidavit.

4.  After receiving the submissions of the parties, ®emmissioner
issued a Report and Recommendation. The Commissiesidered the merits of
Sartin’s ineffective assistance of counsel claimd aoncluded that they lacked
merit and were barred by Superior Court CriminaleRelL(i)(3). The Superior
Court conducted de novo review of the proceedings, adopted the Commissi®ner
Report and Recommendation, and denied Sartin’somddr postconviction relief.
This appeal followed.

5. Sartin filed a motion for a transcript of the plaad sentencing
hearing at State expense, which the Superior Gamted. The State included a
copy of the transcript in the appendix with its\emesng brief on appeal. Sartin
also claims to have filed a motion for appointmefhtcounsel in the Superior
Court, but the docket does not reflect such a motioSartin’s request for
appointment of counsel in this Court and a remandhe Superior Court was

denied.



6. On appeal, Sartin first argues that the SuperiourCabused its
discretion and violated his constitutional rightkiem it denied his motion for
postconviction relief as procedurally barred. TKRisurt reviews the Superior
Court's denial of a Superior Court Criminal Rule @Rule 61”) motion for
postconviction relief for abuse of discretibnQuestions of law or claims of a
constitutional violation are reviewete novo.”

7. Sartin’s postconviction claims are based primadly his assertion
that his counsel was ineffective. Sartin claimsdounsel was ineffective because:
(i) he failed to investigate Sartin’'s mental healdsues; (i) he failed to
communicate with Sartin; and (iii) he failed to egaize that Sartin was under the
influence of prescribed medications at the timehisf guilty plea. Sartin claims
that but for his counsel’s ineffective assistartoe,would have rejected the plea
offer and insisted on proceeding to trial with anta¢ illness defense. Sartin also
appears to contend that he suffered from diministegghcity at the time of his
guilty plea and could not knowingly, intelligentlgnd voluntarily accept a guilty
plea.

8.  To prevail on a claim of ineffective assistanceadinsel after entry of

a quilty plea, a defendant must demonstrate that defense counsel's

! Dawson v. Sate, 673 A.2d 1186, 1190 (Del. 1996).

2 Zebroski v. State, 12 A.3d 1115, 1119 (Del. 2010).

4



representation fell below an objective standardeafsonableness and there is a
reasonable probability that but for counsel’'s exydre would not have pled guilty
and would have insisted on proceeding to frialThere is a strong presumption
that counsel’'s representation was professionalsarablé. Conclusory and
unsupported claims of prejudice are insufficienestablish ineffective assistance;
a defendant must make and substantiate concrétesad actual prejudicg.

9.  Sartin’s conclusory allegations of ineffective atmnce of counsel do
not establish that his counsel’'s representation wlgsctively unreasonable or
prejudicial. Contrary to Sartin’s contentions, thecord reflects that Sartin’s
counsel investigated Sartin’s mental health issugatin’'s counsel referred Sartin
for a psycho-forensic evaluation, which includeceaamination of Sartin’s history
of substance abuse and mental health problemshodgh the box next to the
guestion asking whether Sartin had even been anpah a mental hospital was
checked “no” in the Truth-In-Sentencing Guilty Pl€éarm, there was also a

handwritten notation of “98™ next to that questidbrSartin’s counsel informed the

3 Hill v. Lockhart, 474 U.S. 52, 58-59 (198%AlIbury v. State, 551 A.2d 53, 59 (1988).
* Srickland v. Washi ngton, 466 U.S. 668, 689-90 (1984).
> Dawson v. Sate, 673 A.2d 1186, 1196 (Del. 1986).

® Appendix to State’s Answering Brief at B-22.
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Superior Court at the plea colloquy that Sartin baen treated at a mental hospital
in 1998.

10. To the extent Sartin claims his counsel's lack o¥estigation
deprived him of a mental illness defense, Sartagansel stated in his affidavit
that there was no indication Sartin’s mental hea#ues rose to the level of a
viable defense. Instead, Sartin’'s counsel triecude the issues to lessen the
severity of Sartin’'s sentence and to ensure tleatrtrent began while Sartin was
incarcerated. Sartin does not identify any authasuggesting a mental illness
defense would likely have succeeded at trial.

11. There is also no merit to Sartin’s contention thistcounsel failed to
communicate with him. According to the affidavit®artin’s counsel, he met with
Sartin five times in addition to case reviews. tiBamndicated in the Truth-In-
Sentencing Guilty Plea Form that he was his satsfwith his counsel’s
representation. During the plea colloquy, Sadid the Superior Court that he had
discussed the matter fully with his counsel and satssfied that his counsel had
done all that he could reasonably do for him. Albselear and convincing
evidence to the contrary, Sartin is bound by thiepeesentations.

12. Sartin’s contention that his counsel was ineffextior failing to

recognize that he was under the influence of psyopir medications at the time

’ Somervillev. Sate, 703 A.2d 629, 632 (Del. 1997).
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of his guilty plea is also contradicted by the meco Sartin’s prescription for
lithium was noted in the Truth-In-Sentencing GuiRyea Form. At the plea
hearing, Sartin’s counsel informed the Superior I€that Sartin was on lithium
while in custody and that Sartin was focused anld &b discuss the matter
cogently in all of their discussions. By pleadomglty, Sartin was able to avoid a
sentence of life imprisonment. We conclude thati®a ineffective assistance of
counsel claims are without merit and that the Sop&wourt did not err in rejecting
those claims.

13. Sartin’s conclusory assertion of diminished capgac#sulting in an
involuntary guilty plea is not supported by theaet As discussed above, the
parties and Superior Court were informed of Sastimstory of mental health and
substance abuse issues, Sartin’s treatment at alneospital in 1998, and his
lithium prescription. Sartin’s counsel told thep®uor Court that Sartin was
focused and cogent in their discussions and thdidlieved Sartin was entering
into the plea knowingly, intelligently, and voluntg.

14. The transcript of the plea hearing and sentencimgs chot suggest
otherwise. During the plea colloquy, Sartin tolte tSuperior Court that he
understood the charges he was pleading guilty éoyriderstood that he faced a
maximum penalty of life in imprisonment becausewas a habitual offender and

that there was a minimum mandatory penalty of tweme years, he freely and



voluntarily pled guilty because he was guilty of ffenses, he understood that he
was waiving the constitutional rights listed in theuth-in-Sentencing Guilty Plea
Form, which included the right to present evidentéhis defense, and he had
discussed the matter fully with his counsel. ®aalso expressed remorse to the
victims of his crimes. The transcript does notedfthat Sartin was unable to
answer or had any difficulty answering the Supef@murt’'s questions. Absent
clear and convincing evidence to the contrary, i®ars bound by his
representations in the Truth-In-Sentencing guiltgap form and his sworn
statements to the judge during the guilty pleaocply? There is no clear and
convincing evidence that Sartin’s mental healtHithium prescription rendered
his guilty plea involuntary. We therefore con@utiat the Superior Court did not
err in denying Sartin’s motion for postconvicticelief.

15. Sartin next argues that the Superior Court erredeimying his request
for a transcript of his plea and sentencing heariAgcopy of the transcript was
included in the appendix accompanying the Stateiswaring brief, making
Sartin’s transcript claim modt.

16. Finally, Sartin argues that the Superior Courtcitrg not appointing

counsel to represent him in connection with histfimotion for postconviction

81d.

° Despite the inclusion of the transcript, Sartiossnot to file a reply brief.
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relief. Although Sartin claims he filed a motiasr appointment for counsel in the
Superior Court after his motion for postconvictisalief was denied, there is no
sign in the record of such a motion. Sartin da®scite any authority in support of
the proposition that the Superior Court was re@uiceappoint counsel for hisua
sponte. At the time Sartin filed his postconviction natiin August 2012, Rule
61(e)(1) provided that the Superior Court would @pp counsel only in the
exercise of discretion and for good cause shwRule 61(e)(1) was amended in
May 2013 to provide that the Superior Court woylg@nt counsel for an indigent
defendant’s first postconviction proceeding, buatttamendment applied to
postconviction motions filed on or after May 6, 30lnd was not made
retroactive’’ Under the circumstances of this case, Sartinneashown that he
was entitled to theua sponte appointment of counsel.

NOW, THEREFORE, IT IS ORDERED that the judgmenttloé Superior

Court is AFFIRMED.

BY THE COURT:

/s/ Henry duPont Ridgely
Justice

19 Super. Ct. Crim. R. 61(e)(1) (2012).

1 Cook v. Sate, 2014 WL 2949413 (Del. June 26, 201Rjten v. State, 2013 WL 5808236
(Del. Oct. 28, 2013).



