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This action involves a suit by a husband and wiflee (“individual
Plaintiffs”), who are stockholders and creditorslbfiversata, Inc. (“Universata,”
or the “Company”). In 2009, Universata exchanged a portion of itbtder
525,000 shares of its common stock, transferrethaoindividual Plaintiffs. In
addition, as part of the transaction, the individiaintiffs received from
Defendant Thomas Whittington, a director and shaldsr of Universata, a right to
exchange the shares of common stock for cashyriaiceircumstances. Once this
put right was triggered, Whittington would becon@igated to pay the individual
Plaintiffs $2.10 for each share of Universata sto¢kus, the individual Plaintiffs
received two types of rights from that transactioights as stockholders of
Universata, including statutory rights as well ke tommon law rights arising
from the obligation of the directors of Universdtaact consistently with their
fiduciary duties; and contractual rights againstitifigton under the put contract.

In 2011, Universata’s board of directors approvedeager with a subsidiary
of HealthPort Technologies, LLC (“Healthport”) faonsideration substantially
less than $2.10 per share. Rather than pursuingallenge to the merger or
seeking statutory appraisal rights as stockholdbesjndividual Plaintiffs instead
pursued their purported contractual put rights rgfa¥Vhittington, in a Minnesota

state court. That action was dismissed with priegid Unsatisfied with that

! | refer to Aaron and Nancy Houseman as the “imtiigl Plaintiffs” because the Complaint is
partially brought as a class action on behalf b$taickholders of Universata.
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outcome, the Plaintiffs brought this action, segkio recover under theories of
breach of duty with respect to the merger and gqajpgraisal, as well as to re-
litigate the put-right claim. The Defendants havaeved to dismiss. | examine the
Plaintiffs’ claims below.

|. FACTS
A. The Parties

Prior to May 10, 2011, Universata was a Delawamparation “provid[ing]
comprehensive, on-site medical record Release fofnration (ROI) services to
hospitals and clinics?” Plaintiff Aaron Houseman and Defendants Thomas D.
Whittington, Clinton S. Laird, Brock J. Vinton, Rapnd Ibarguen, and George D.
Sergio sat on the Company’s Board of Directors {Bward”).

Universata was founded in 2003 on the collectwatibution of friends and
family members of founders Mark Ferrel, Eric Barpuand David Ferrel.
Throughout 2005 and 2006, then-Chairman Thomastiniiion purchased 60,000
shares of common stock. The Company continuedise funds throughout 2007

and 2008 via private placements of 3,000,000 shafreemmon stock and 6,000

% The facts stated herein are taken from the PfthtWerified Complaint, unless otherwise
indicated.
3 Compl.  24.



“debt units.” According to the Complaint, the Ccany only “sporadically”
issued—and never audited—quarterly financial statest

The Plaintiffs aver that in 2006, Aaron and Naklmuseman—husband and
wife—sold their business, Med-Legal, Inc., to Umseda for a seven-year stream
of payments totaling approximately $9 million. Maisata had difficulty making
those payments, however, and in November 2009,Hbesemans elected to
convert some of that debt into an equity interé&2%,000 shares in the Company.
This conversion was sweetened by a put right undech Whittington would, in
certain circumstances, be obligated to acquireetlstsres; the put agreement is
discussed in detail below. At that time, Mr. Hous& became a director of
Universata; Mrs. Houseman did not.
B. The Sales Process

In late 2010, HealthPort and at least one otherested party approached
Universata about a potential acquisition. Whenvdrsata began to receive
indications of interest from potential acquirerBge tCompany contacted legal

counsel to determine how to proceed. At counsaliggestior, the Company

*1d. at 17 28-29.

® In a “valuation report” incorporated into the Pid@ifs’ Complaint, Whittington explains that
“[a]t the suggestion of our attorney, we approachiédyBanc Capital Markets, Inc.] who
represented us in an attempt to sell the operdtirsiness.” Id. at T 40. The Plaintiffs contend
that Whittington’s remark indicates that legal ceelnadvised the Board to obtain a fairness
opinion, rejection of which legal advice constitlitead faith on the part of the Board. The
Plaintiffs simultaneously contend, however, tha @ompany failed to obtain legal counsel to
“advise[] the board of its fiduciary duties in sl the Company.”ld. at { 42.
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contacted KeyBanc Capital Markets, Inc. (“KeyBanaeiho in 2009 had assisted
Universata in an attempt to sell certain of the @any’s assets, and was therefore
familiar with the Company’s business.

In March 2011, the Universata Board met to considsr options;
Whittington addressed the Board as follows:

As you know, we have been pursued by [HealthPé@D, and a
potential merger partner. Our response has begolitely decline
the “talking” offers and explain that we were doingell with
confidence in our ability to have another bannearye . . My
personal feeling has been that we should stay ambnt and keep
going. However, as a Board Member, it is neces$atyl look at all
opportunities and make Board decisions based on mwheest for the
shareholders under the circumstances of the comp@nyg interested
party, [HealthPort], keeps coming back despiteattitude of call us
later and finally asked, “What will it take?” Ti@mmittee then took
a hard look at our business, our competition, tigion that would
be caused by additional investment and gave a nunibe
[HealthPort]. After several revisions to a Letbédntent proposed by
[HealthPort], [HealthPort] finally gave us everytpgithat we felt we
could get’

At that meeting, the Board resolved to hire KeyBtamassist with the transaction.
Due to expense, the Company limited KeyBanc's eaget to assisting in

due diligence and “identifying additional partidsat could have an interest in

® Compl. Ex. 8 at 1.

’ The Plaintiffs contend that the Company did noé t{eyBanc until two days prior to signing
the Merger Agreement, on May 7, 2011, the datecatdd on the bank’s amended engagement
letter, but elsewhere admit that when “an uns@etiin-bound indication of interest came to
management directly,” “KeyBanc was hired for $200,@o assist in the due diligence and close
the deal.” PIs.’ Br. in Opp’n to KeyBanc’'s Mot. Rismiss at 8.

5



acquiring the Company’” According to Board minutes attached to the Piésnt
Complaint, the Board considered obtaining a fasnepginion, but “[g]iven the
exigencies of time and expense, the Corporatiat fubt request[], and KeyBanc
[did] not issue[], a fairness opinion, nor [did] y@&anc perform[] the necessary
analysis to reach the conclusion of fairness oftthesaction? Similarly, in an
Information Statement provided to stockholdersanrection with the transaction,
the Company disclosed:
The Company’'s Board of Directors decided not to lesp
independent financial consultants or other appraisedetermine the
price to be offered in connection with the Mergert@ consider the
fairness of such price because (i) it believed thatcost of retaining
such advisors would be unduly expensive in relatmothe amount of
consideration involved in the Merger, and (ii) awch determination,
in the final analysis, would necessarily involve sabjective
judgment®
Thus, on May 10, 2011, the day the Board approtriedAigreement and Plan of
Merger by and among HealthPort Technologies, LL@aldhPort Acquisition
Subsidiary, Inc., and Universata, Inc. (the “Merdg@reement”), KeyBanc “did

not prepare a written presentation summarizing fisrk,” nor did it present a

formal fairness opiniofr- Instead, an investment banker at KeyBanc provided

8 Compl. Ex. 1 at 17.
° Compl.{ 40.
10
Id.
1d. at{ 45.



informal opinion that the merger price was withinaage of reasonablend$sAt
that Board meeting, the Company’s legal counsehdcmted a detailed overview
of [a summary of the Merger Agreement's terms] fioe Board, covering all
pertinent aspects of the Merger Agreement, andetp@ aspects of the proposed
merger with [HealthPort], and addressing the gaastiasked by members of the
Board and guests at the meetifg).”

Despite legal counsel’'s participation at the May B@ard meeting, the
Plaintiffs challenge the fact that the Board miisute not expressly reflect that the
Board was advised of its fiduciary duties. In a&ddi, while acknowledging
KeyBanc’s involvement in the sales process, then#fis challenge the Board’s
failure to hire “a financial advisor to help it usrdtand how much the Company
was worth before selling it* In addition, the Plaintiffs contend that the Bbar
acted uninformedly by failing to hire “an auditar audit its financial statements”
or “a tax advisor or valuation professional to vallgniversata’s net operating
losses] to assist in negotiating the purchase mriteHealthPort.*

C. The Merger
On May 10, 2011, Universata entered into an agraenithe “Merger

Agreement”) whereby Universata would merge into IHé®rt Acquisition

12 Compl. Ex. 7 at 3.
131d. at 2.

14 Compl.{ 40.

151d. at 7 34.



Subsidiary, Inc., a wholly-owned subsidiary of HBRbrt; in return, the
stockholders of Universata would receive $1.02g9bare in cash on June 1, 2011.
In addition, a new Delaware corporation, “TechCeguld be created to hold a
patent formerly owned by Universata, and each sbatgniversata stock would
receive one share in that corporation. The Compaasyalso to form three escrow
accounts from which to pay the Company’s saleslitdilities, which had, until
that time, gone unpaid; the stockholders were thaaceive a pro rata distribution
of the remaining funds one year from the transactiate. The stockholders
received $0.17 per share from the escrowed fundhioe 1, 2012. The Plaintiffs
aver, however, that stockholders should have redef0.27 per share, based on
language in the Information Statement explainingt thf $1,780,000 of the
Escrow Fund is released and paid to the Escrowcheantts, they will receive an
additional amount equal to approximately $0.%7.” They also aver that
stockholders never received their interests in Tech Whittington served as
“Shareholder Representative” to hold and distriiheemerger consideration to the
stockholders. According to the Complaint, Whittmig did not set up separate
trust accounts, but instead parked the consideratiocluding funds to be
escrowed for payment of taxes, in a Rule 1.15A gy Trust Account.

Whittington has failed to provide an explanationt@shy the escrow payments

16 Compl. Ex. 1 at 8.



ultimately released to shareholders totaled $0dr7share rather than $0.27 per
share, or why the stockholders have not yet redetheir TechCo stock. As
explained below, those questions will be the sulgééuture proceedings.

Because the directors who approved the Merger Aggeae collectively held
a majority ownership interest in the Company, theaf8 did not solicit a
stockholder vote to approve the transaction. &tst¢he Merger Agreement was
approved by written consent of the Defendant dmsctwho together owned
approximately 55% of the voting shares in the Camypga Although he had
initially voted to approve a prior Letter of Intewith HealthPort, Mr. Houseman
did not vote or execute a consent in favor of tleeger.

D. The Company’s “Litigation Assets”

In addition to challenging the adequacy of theesairocess, the Plaintiffs
point to three side transactions they believe g@eeto derivative claims against
the Company’s directors, and therefore constituiggdtion assets” of the
Company:®

First, the Plaintiffs challenge two decisions mati¢he May 10, 2011 Board

meeting. The same day the Merger Agreement wasoagg, the Universata

1" Def. Directors’ Op. Br. at 7.

8 The Plaintiffs aver that the three side transastidescribed below were never “approved by
the Board.” See, e.g.Compl. § 36. Itis unclear to me what the Pl#mintend to communicate
with that statement; my best guess is that theyatieenpting to argue that those transactions are
subject to procedural deficiencies.



Board amended its 2008 Equity Incentive Plan tovige that stock options held
by employees would be treated, upon a change itraiphke outstanding shares
of common stock:

Upon a merger, consolidation, reorganization, tation or

recapitalization or the like of the Corporation, tlie shares of

outstanding Common Stock of the Corporation arbdcexchanged

for cash or other property, the Options under than Rmay be

exchanged on a net issuance basis for the sam&hpsr amount of

cash or other property as the holders of the Catmor's Common

Stock receivé?
In addition, the Board voted to vest all outstagdim the money” warrants to
purchase shares in the Company. The Plaintifégjalthat certain of the warrants,
which were issued in recognition of previously umpensated services, were
improperly issued to directors Ibarguen, Laird, &dbittington. Specifically, in
April 2009, Ibarguen was issued 100,000 warratitsr counsel over 24
months . . .,” Laird was issued 100,000 warrants“&8 months of guidance as
CEO . . .,” and Whittington was issued 100,000 wats for “28 months of legal
counsel and governance support . .>2 . The Plaintiffs argue that, because the
individual directors’ services had already beendezad without compensation,
“Universata did not have any obligation to pay” thesctors before the warrants

were issued, and accordingly, the decision to ifisoge warrants would have been

subject to a timely challenge, had one been madesumably as constituting

19Compl. Ex. 7 at 7.
20 Compl. 1 30.
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waste. In other words, the Plaintiffs allege tHa#cause the 2009 issuance of
warrants to Ibarguen, Laird and Whittington wagealbh of duty by the Board, its
actions in 2011 vesting those warrants was alseach of duty.

In addition, the Plaintiffs point to supposed iukgities in the hiring of Eric
Sagerman as Universata’'s Chief Executive OfficelDatember 31, 2009. The
Plaintiffs allege that “[tjhe Board never had a tmggon December 31, 2009,” and
that “[tjo this day, although Plaintiff Director [M Houseman] was a board
member from the time Sagerman was appointed CE@heneéWhittington nor
Vinton disclosed the actual contract signed witlgeg8man much less sought the
board’s approval of the contract.” That purportedly invalid contract contained a
severance package in the event of a change inatonBecause they contend
Sagerman’s contract was invalid, the Plaintiffsgrsg) that the $507,267 change of
control payment Sagerman received was inappropripged by the Board.

E. The Put Contract

In October 2009, the individual Plaintiffs and \#imgton entered into an
Agreement Regarding Stock dated October 16, 20@9“Rut Contract”) whereby,
in exchange for their agreement to restructurer tdebt from the sale of Med-
Legal, Inc., the Housemans received a right toiredhittington to purchase up

to 525,000 of their shares in Universata at a potc&2.10 per share, any time

211d. at § 32.
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between December 30, 2012 and December 30, 20h# individual Plaintiffs
also aver that, prior to the merger, Universataanuaed Whittington’s obligations
under the Put Contract. They point to a May 10l12@esolution of the Board
providing that:

Company [will] assume the financial obligation ofhdmas D.

Whittington to Aaron Houseman, said obligation Igethhat Aaron

may Put his stock to Thomas D. Whittington at thd ef 2012 for

$2.10 per share, be paid for by the Company ifeanprm is required;

however, the actual guarantee remains with [Wigtan] until

resolved by the Company or the Put is satistfed.
However, the individual Plaintiffs allege that aftee transaction closed, neither
Whittington nor the Board honored its obligatiomder the Put Contract or May
10 resolution, to purchase the Housemans’ shares.

After the merger transaction closed, the individ&ddintiffs refused to
tender their shares. However, rather than pugsbmeach of fiduciary duty or
appraisal claims at that time, the Plaintiffs iastefiled a lawsuit against
Whittington—but not the Company—in a Minnesota estedurt for breach of the
Put Contract. In that lawsuit, the Plaintiffs of@d that Whittington had
anticipatorily breached the Put Contract, whiclythlbeged provided the Plaintiffs
a right to sell their shares to Whittington for $D.per share over the merger

consideration. The Minnesota court dismissed tbiom in February 2012,

determining that:

2 Compl. Ex. 8 at | 6.
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When Universata merged with HealthPort, all shak&niversata

were cancelled, and, by operation of law, ceaseeist. Plaintiffs

cannot force Defendant to purchase something tbdgnger have the

right to sell. Thus, the Put Option is no longe&foeceable and

[Plaintiffs’] claim for anticipatory breach faifs.
The individual Plaintiffs demanded (and receivedbtribution of their merger
consideration at that time. They admit that “g]fComplaint now takes over
where the Minnesota lawsuit left oft”
F. The Plaintiffs’ Claims

The Merger Agreement was signed on May 10, 20The Plaintiffs filed
their Verified Complaint in this Court on Septemi@r, 2013, more than two years
later. That Complaint, styled as a “class actias$erts a count for breach of
fiduciary duty against the individual Defendantedtiors; a count for accounting
against Whittington and J.P. Morgan Chase Bank,.R./Aa count for quasi-
appraisal against Universata and the individualeDeant directors; a count for
aiding and abetting breach of fiduciary duty agakeyBanc; and a count against
the individual Defendant directors for failure totain consideration for “litigation

assets”—choses in action held by Universata—unkerrationale ofParnes v.

Bally Entertainment Corporatioff

23 Compl. Ex. 2 at { 3 (citations omitted).

**1d. at 7 9.

% The Plaintiffs voluntarily dismissed J.P. MorgahaSe Bank, N.A. as a Defendant on January
16, 2014.

26722 A.2d 1243 (Del. 1999).
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With respect to the Plaintiffs’ claim for accourginf the funds distributed
to stockholders from amounts held in escrow by Wigton as Stockholder
Representative, | denied the Defendants’ MotioDigmiss at oral argument, and
directed the parties to confer and, if necessanglress that issue in separate
briefing. Accordingly, the Plaintiffs’ accountinglaim, including accounting for
the TechCo shares, remains to be decided in fphaweedings.

1. STANDARDS OF REVIEW

This action is before me on the Defendant directiglotion to Dismiss and
Motion for Judgment on the Pleadings, and on DefahdKeyBanc’'s Motion to
Dismiss.

When evaluating a motion under Rule 12(b)(6),f“fije well-pled factual
allegations of the complaint would entitle the ptdf to relief under a reasonably
conceivable set of circumstances, the court musy diee motion to dismiss.”
Such analysis is generally limited to the complateelf, and “[a] judge may
consider documents outside of the pleadings onlgnwvi(1) the document is
integral to a plaintiff's claim and incorporatedtive complaint or (2) the document

is not being relied upon to prove the truth ofdtntents.®® Accordingly, “[t]he

?’King v. DAG SPE Managing Member, In2013 WL 6870348, at *5 (Del. Ch. Dec. 23, 2013).
28 Allen v. Encore Energy Partners, L,F2 A.3d 93, 96 n.2 (Del. 2013).
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Court may grant a motion to dismiss where the atdilmcorporated into the
complaint effectively negate the claim as a maiféaw.”*

Under Rule 12(c), “[a] motion for judgment on thleadings will be granted
if no material issue of fact exists and the movpagty is entitled to judgment as a
matter of law.®° “If, on a motion for judgment on the pleadingsatters outside
the pleadings are presented to and not excludatiébourt, the motion shall be
treated as one for summary judgment and disposed pfovided in Rule 56, and
all parties shall be given reasonable opportunityptesent all material made
pertinent to such a motion by Rule 56."However, “[w]hen considering a Rule
12(c) motion, the court must accept well-pled faotshe complaint as true and
view those facts in the light most favorable to ieamoving party ¥

1. ANALYSIS

The Plaintiffs in this action bring counts for ach of fiduciary duty, aiding
and abetting breach of fiduciary duty, failure tatan value for “litigation assets,”
and quasi-appraisal. In addition, in briefing, tRéaintiffs allege that the

Defendants have breached their obligation to gueeathe Put Contract between

Whittington and the individual Plaintiffs. | addethose arguments in turn, below.

29 Grace v. Ashbridge LL2013 WL 6869936, at *8 (Del. Ch. Dec. 31, 2013).

30 Fiat N. Am. LLC v. UAW Retiree Med. Benefits T,ra8t.3 WL 3963684, at *7 (Del. Ch. July
30, 2013).

3L Ct. Ch. R. 12(c).

%2 Fjat N. Am. LLG 2013 WL 3963684, at *7.
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1. Fiduciary Duty Claims

The Plaintiffs bring a count for breach of fidugiaduty against the
individual Defendant directors of Universata. Besm Universata’s Certificate of
Incorporation includes a provision pursuant t®@&. C.8 102(b)(7) exculpating
directors for breaches of the duty of care, anchbge the Plaintiffs recognize that
a majority of the Board was disinterested in thegeetransactiof’ the Plaintiffs
concede that, if they are to succeed on a fiduaaty claim, such claim must be
premised on a breach of the duty of good f&ithThis Court has recently stated
that, in the context of the sale of a company,eath of the duty of good faith may
be implicatedeither by a board’s utter failure to attempt to satidy fiduciary
duties, as alleged here in this Complaott,by its “intentionally act[ing] with a
purpose other than that of advancing the bestasterof the corporation,” for

example by acting out of greed, hatred, lust, em@yenge, shame, pride, or some

3| note that the Plaintiffs explicitly concede thia¢ Board was disinterested, such that a duty of
loyalty claim could only be predicated on a breathhe duty of good faith.SeePlIs.” Br. in
Opp’n to Def. Directors’ Mot. to Dismiss at 30 (im@ that “[tjhe Complaint does not attempt to
allege facts that any of the Individual DefendantsVhich Defendants include Whittington—
“had a self-interest in the Merger to implicate they of loyalty. The Complaint alleges that
because the Individual Defendants knowingly and mletely failed to undertake their
responsibilities in bad faith, they breach theitydaf loyalty”). | recognize that, though the
Plaintiffs have not argued that Whittington wa®nested in the transaction, he undoubtedly was,
as he was “the single largest creditor of the Comgad. at 32, and because the transaction
extinguished his liability under the Housemans’ Rgntract, as described in detail below.
However, Whittington’s interest is insufficient implicate the Universata Board's duty of
loyalty, since the Plaintiffs have not alleged thamajority of the Board was interested in the
transaction.

%1d. at 29.
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other “human motivation’®® The Plaintiffs here have not alleged—or even
argued—that in negotiating a sale of the Compapylthiversata Board acted out
of any interest other than maximizing stockholdatue; instead, the Plaintiffs
have put forth as the sole basis for a finding bfeach of the duty of good faith
that, “because the Individual Defendants knowinglyd completely failed to
undertake their responsibilities in bad faith, thbyeach[ed] their duty of
loyalty.”®®

This Court has explained many times that so-célievionduties’require a
board conducting the sale of a company to undettakieprocess reasonably, with
the goal of attaining the best price for stockhmddé However, “[a]s the Supreme
Court inLyondell Chemical Co. v. Ryaxplained, there is an important difference
between a board’s duty to maximize the value ofaamdaction as required by

Revlon and a board’s duty of loyalty to act in good Haihroughout that process:

‘if the directors failed to do all that they shodddve under the circumstances, they

% Chen v. Howard-Andersp2014 WL 1366551, at *28 (Del. Ch. Apr. 8, 2014).

% pIs.’ Br. in Opp’n to Def. Directors’ Mot. to Disiss at 30-34. The Plaintiffs rely solely on the
contention that the Universata Board breached ity @f good faith by “knowingly and
completely fail[ing] to satisfy [itsRevlor} duties,” id. at 31, despite acknowledging that the
standard for bad faith includes “situations whéefiduciary intentionally breaks the lawhere
the fiduciary intentionally acts with a purpose @thhan that of advancing the bests interests of
the corporation or where the fiduciary intentionally fails to aotthe face of a known duty to
act, demonstrating a conscious disregard for hiesldl Id. at 30 (emphasis added). Notably,
the argument upon which the Plaintiffs choose telgaely, and my analysis of that argument,
is not in conflict with this Court’s recent decisicn Chen See Chen2014 WL 1366551, at *24
(“The Lyondell decision of course would be dispositive to theeekthe plaintiffs in this case
made the same legal argument that tlyendell plaintiffs made, namely that the directors
consciously disregarded known obligations imposeRévion”).

37In re Del Monte Foods Co. S’holders Liti@5 A.3d 813, 830-31 (Del. Ch. 2011).
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breached their duty of care. Only if thépowingly and completely failetb
undertake their responsibilities would they breableir duty of loyalty.”®
Notably, “[an] extreme set of facts [is] required $ustain a disloyalty claim
premised on the notion that disinterested direotdmee intentionally disregarding
their duties.®

The Plaintiffs allege several flaws in the salescpss that might amount to a
breach of the duty of care. The Plaintiffs allefye,example, that the Company
failed to adequately inform itself of the value tok Company by (1) failing to
obtain a formal fairness opinion from KeyBanc; {&)ing to hire a tax advisor to
value its net operating losses; and (3) failingatalit the Company’s financial
statements. In addition, the Plaintiffs point tetatement from Whittington to the
Board that “[a]t the suggestion of our attorney, agproached KEY Capital
Markets who represented us in an attempt to sellaperating business,” and
understand that statement to reflect legal advwiaéthe Board was required by its

fiduciary duties to obtain a fairness opinion, whiadvice the Board flagrantly

rejected.

% |n re BioClinica, Inc. S’holder Litig 2013 WL 5631233, at *6 (Del. Ch. Oct. 16, 20(S8}ing
Lyondell Chem. Co. v. Rya70 A.2d 235, 243-44 (Del. 2009)) (emphasis ajida also In re
Answers Corp. S’holders Litig2014 WL 463163, at *12 (Del. Ch. Feb. 3, 2014)y@ndell
counsels that there is a vast difference betweftaned, inadequate effort to carry out fiduciary
duties and a conscious disregard for them.”).

39 Lyondell Chem. Cp970 A.2d at 243 (citingn re Lear Corp. S’holder Litig 967 A.2d 640,
654-55 (Del. Ch. 2008)).
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Accepting those factual allegations as true, itlear that the Universata
Board did not conduct a perfect sales process; rmither did it utterly fail to
undertakeany action to obtain the best price for stockhold@rs.In their
Complaint, the Plaintiffs acknowledge that the Camyp contacted legal counsel,
who advised the Company to contact KeyBanc; despédPlaintiffs’ contentions,
that advice cannot be fairly read to indicate tlatcounsel’s legal opinion, the
Board was required by its fiduciary duties to obtaifairness opinion. Still, the
Company did consider obtaining a fairness opinibar,found that:

No experienced provider was willing to perform duadéion without a

substantial payment on the order of $250,000.00.KEY indicated

that they were the logical ones to value the commard noted that

their fee would be on the order of $300,000.00. eiffAccount

Manager explained that KEY knew the purchase sidaeequation,

but it would take substantial effort to evaluate ivénsata’s

convoluted debt structure and they would need taptp with SEC

and Banking regulatiors.

Having considered the expense of obtaining a fagnapinion relative to the

overall transaction value, the Board determinet hiteng KeyBanc for the limited

purpose of assisting in diligence, shopping the gamy’? and providing an

0 See, e.gln re Answers Corp. S’holders Litjg2014 WL 463163, at *12 (“[E]ven this limited
market check does not constitute a complete abaneonof fiduciary duty and thus is sufficient
to survive a bad faith abandonment of duty claim.”)

*1 Compl. 1 40; Compl. Ex. 6.

2 While the Plaintiffis generally allege that KeyBamid not shop the Company, they
simultaneously allege that KeyBanc accepted arcatin of interest from a second bidder and
failed to disclose that bid to Mr. Houseman, anat tkeyBanc failed to shop the company as
directed by the Board; thus, the Plaintiffs conctus the Board engaged KeyBanc to handle a
process that involved managing incoming bids.
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informal opinion was in the stockholders’ interest§he issue before me is not
whether those actions were sufficient to adequatdtrm the directors about the
value of the Company in satisfaction of the dutycafe, but rather whether the
Board knowingly and completely faileb undertake a reasonable sales process.
To the contrary, the Board did underta@neprocess aimed at achieving the best
price for stockholders, and considered, and rejeatbtaining a fairness opinion
based on cost. That is not bad faith. To sumrmaatize Board contacted legal
counsel; reached out to KeyBanc regarding its tgih issue a fairness opinion;
determined that, due to the relative expense, & nat in the Company’s best
interest to obtain a fairness opinion; decidedeiagtto hire KeyBanc to assist in
shopping the Company and provide a more informalomenendation that
HealthPort’'s offer was within a range of reasonaéés; received and considered
bids from multiple interested bidders; negotiatedveral revisions to a Letter of
Intent proposed by” HealthPort; after negotiatingtimately received from
HealthPort “everything that [the Board] felt [ithbuld get;” and again sought legal
advice when reviewing the Merger Agreements’ temsthe May 10 Board

meeting®® The facts alleged fall short of demonstrating fzith.

*3 Compl. Ex. 8 at 1.
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In 1985, the Delaware Supreme Court deci@edith v. Van Gorkof
holding directors personally liable for breachihgit duty of care in the sale of a
company. Shortly thereafter, the Delaware GenAsdembly enacted Section
102(b)(7) of the DGCL, permitting companies to adop their certificates of
incorporation a provision exculpating directorsnfrononey damages for violations
of the duty of caré&> Nearly all corporations take advantage of suavigions,
presumably because doing so returns value to sotadds’® The Plaintiffs here,
by investing in a company that has adopted an patoh provision, have agreed
to this tradeoff and accepted both its benefitsvall as its burden: that money
damages would be unavailable to them despite aclbrefithe duty of care not
amounting to bad faith; that is, in the circumsemalleged here, absent the
Board’s utter failure to attempt to satisfy itsidstundeiRevlon.

Finally, it bears mentioning that the directors wapproved the transaction
had a significant economic stake in the transactmgether, they owned more than
fifty percent of the Company. This Court recentgognized that “a plaintiff's

inability to explain a Board’s motivation to actlwad faith may . . . be relevant in

4488 A.2d 858 (Del. 1985).

> See Malpiede v. Townsong80 A.2d 1075, 1095 (Del. 2001) (“Section 102{p)yas adopted
by the Delaware General Assembly in 1986 followendirectors and officers insurance liability
crisis and the 1985 Delaware Supreme Court decisi@®mith v. Van Gorkor).

*® The benefits to a corporation of an exculpationvizion to allow it to attract qualified
directors, and allow those directors to undertgka@priate risk on behalf of the corporation, are
obvious.
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analyzing bad faith claims,” at least at the sumnjadgment stag&’. While the
director Defendants’ stake in the Company is no¢meinative here—as explained
above, the Plaintiffs otherwise fail to allege fadufficient to show that the
Defendants acted in bad faith—the Plaintiffs haoé attempted to suggest what
could have caused these directors with substaettahomic interests in the
Company to utterly abandon their responsibiliti@snaximize value in selling the
Company.

Accordingly, the process failures, as alleged, al/&émie and considering all
inferences favorable to liability, do not statelarm for breach of the duty of good
faith.

2. Aiding and Abetting Breach of Fiduciary Duty @&

In addition to the breach of fiduciary duty clainbsought against the
individual Defendant directors, the Plaintiffs lgirclaims against KeyBanc for
aiding and abetting the Universata Board’s bredchdaciary duty. This Court
recently held inin re Rural Metro Corp. Stockholders Litigatighat provisions
authorized by ®el. C.§ 102(b)(7) exculpating directors from breachethefduty
of care do not extend to protect third parties fraiing and abetting fiduciary
duty claims, explaining that “[tlhe literal langueagf Section 102(b)(7) only

covers directors; it does not extend to aidersabettors,” which interpretation is

*"In re Answers Corp. S’holders Litj2014 WL 463163, at *10.
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consistent with the policy consideration that “g]tthreat of liability helps
incentivize gatekeepers [such as investment bahkerprovide sound advice,
monitor clients, and deter client wrondg&.” Though Universata’s 102(b)(7)
provision does not exculpate KeyBanc from aidingl abetting a Universata
director's breach, | find that the Plaintiffs fdib state a claim for aiding and
abetting liability, as they have not adequatelygdd that KeyBanc knowingly
participated in any breach of duty.

To state a claim for aiding and abetting breachcafciary duty, a plaintiff
must demonstrate “(1) the existence of a fiducrafgtionship, (2) a breach of the
fiduciary’s duty and (3) knowing participation irhat breach by the non-
fiduciary.”® For purposes of my analysis here, | assume f¢irand (2), and
concentrate on the sufficiency of allegations af\Wing participation by KeyBanc.
Importantly, “[i]t is not the fiduciary that mustcawith scienter but rather the
aider and abetter® accordingly, “[klnowing participation in a boardf&luciary

breach requires that the third party act with thmowdedge that the conduct

8 2014 WL 971718, at *22-24 (Del. Ch. Mar. 7, 201sBe also In re BJ's Wholesale Club, Inc.
S’holders Litig, 2013 WL 396202, at *14 (Del. Ch. Jan. 31, 20{Byen though the Plaintiffs
have not adequately alleged a breach of the dutlpyalty, the aiding and abetting claims
against the Buyout Groumight still survive a motion to dismiss if the Court ewgally finds
that the Plaintiffs have adequately stated a dditgape claim, notwithstanding the Defendant
Directors’ exculpation from that claim under 8 DEI.§ 102(b)(7).”)In re Del Monte Foods Co.
S’holders Litig, 25 A.3d 813, 838 (Del. Ch. 2011) (“By their texnBections 102(b)(7) and
141(e) do not protect aiders and abetters, andjsgent of transaction-related profits may be
available as an alternative remedy.”).

9 Allied Capital Corp. v. GC-Sun Holdings, L,®10 A.2d 1020, 1039 (Del. Ch. 2006).

*|n re Rural Metro Corp. S’holders Litig2014 WL 971718, at *30.
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advocated or assisted constitutes such a bréachihis Court has previously
explained that a third party knowingly participates breach of the duty of care if
it “knows that the board is breaching its duty afecand participates in the breach
by misleading the board or creating the informatlomacuum,” or otherwise
“purposely induce[s] the breach of the duty of ¢&fe An inference of knowing
participation may be made where, for example, aeraand abetter gained an
advantage from a board’s breach of its duties, lberey the facts surrounding a
transaction are “so egregious . . . as to be imtigrerongful.”?

The Plaintiffs point to several alleged actionsk®yBanc that they believe
demonstrate KeyBanc’s knowing participation in thaversata Board’'s breach of
its duty of care or duty of good faith. The Pldistargue that “KeyBanc received
another offer for the Company and did not informr[Mouseman];” “KeyBanc
did not disclose to the shareholders that it was @inthe largest creditors of the
Company owed [sic] $1.19 million;” “KeyBanc did not. . attend the board
meeting in which the Board decided to proceed wégotiating an agreement with

HealthPort;” “KeyBanc issued a ‘reasonablenesshiopi to the Board that had no

basis . . .;” and “KeyBanc never ran a processn(alieugh it was hired to do so)

>1 Malpiede v. Townsqi80 A.2d 1075, 1097 (Del. 2001).

*2|n re Rural Metro Corp. S’holders Litig2014 WL 971718, at *30.

3 In re BJ's Wholesale Club, Inc. S’holders Litig013 WL 396202, at *14ee also In re Rural
Metro Corp. S’holders Litig.2014 WL 971718, at *33 (“To show that a finan@alisor acted
with scienter a stockholder plaintiff typically points to evige of a conflict of interest
diverting the advisor’s loyalties from its client...”).
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to shop the Company before the signing of the Mefggeement.® In response,
KeyBanc contends that “[a]ll that plaintiffs havairfy alleged is that KeyBanc
provided limited services in connection with theafisaction, not that anyone at
KeyBanc recognized that the defendants were viglator endeavoring to violate,
their fiduciary duties and knowingly promoted amgls violations.”

First, the Plaintiffs’ argument that knowing panpiation in a breach can be
inferred by KeyBanc’s lack of disclosure of certéaicts toMr. Housemarand to
the Universata stockholders is unavailing, becdlisdPlaintiffs fail to adequately
plead that KeyBanc created an “informational vacuassisting the Universata
Boardin breaching its duty of care. The Plaintiffs tord that KeyBanc failed to
disclose the existence of another bid to Mr. Houmermowever, they do not allege
that KeyBanc failed to disclose that bid to its te@h on the Board, or that it knew
a majority of the Universata directors—or even tdatHouseman himself—never
received that informatiorf. That KeyBanc did nadlirectly furnish information to
Mr. Houseman does not support an inference thaBKey knew Mr. Houseman
or any other director was acting uninformedly iralesating the transaction. There

Is no allegation that KeyBanc failed to disclose éxistence of a second bidder to

> Pls.’ Br. in Opp’n to KeyBanc’s Mot. to Dismiss E2-13.

*> KeyBanc's Reply Br. at 2.

*% Seeln re Rural Metro Corp. S’holders Litig2014 WL 971718, at *32 (“[The bank] knew and
failed to disclosdo the Boardthat on Saturday, March 26, 2011, senior bankeftha bank]
were engaged in a full-court press to convince Wiarho use [the bank’s] staple financing . . .
") (emphasis added).
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anyone at the Company, such that it knew the directorskdd material
information. Additionally, while the Plaintiffs gue that KeyBanc failed to
disclose to stockholders its creditor status, tlenBffs do not contend that the
UniversataBoard was unaware of that fact, or that KeyBanc playey mle in
drafting the Information Statement provided to ktadders in connection with the
transaction. Without allegations that KeyBanc\aatyi concealed information to
which it knew the Board lacked access, or promdted failure of a required
disclosure by the Board, the Plaintiffs fail to qdately plead knowing
participation in a breach of duty: the Plaintifiavie simply not pled that KeyBanc
misled the Universata Board or created an “inforomatl vacuum” sufficient for a
finding of knowing participation in a breach.

Second, the fact that KeyBanc agreed to provideitdd services in
connection with the transaction, rather than theoply of financial services—
including a fairness opinion—it could have provideatl the parties contracted for
such, is not sufficient to support the inferencat tkeyBanc knew the Universata
Board was breaching its fiduciary duties in sellthg Company and abetted that

breach. The Plaintiffs essentially suggest thahaastment bank must provide all

" These facts contrast with those Rural Metra Seeid. (finding that investment bank
knowingly participated in board’s breach of dutyesh it “createdthe unreasonable process and
informational gaps that led to the Board’s breathly,” as it “knew that the Board and the
Special Committee were uninformed about [the comishrvalue when making its critical
decisions” and “never disclosed to the Board itsticaed interest in buy-side financing”).
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or none of the financial services it offers in vatland marketing a company;
KeyBanc contends that, for transactions of thie,siuch a rule would do a
disservice to equity holders who, after the investhbank is paid, may walk away
with very litttle®® Our case law interpretinBevlonmakes clear that there is no
single way to a sell a comparh-no single financial service i®quired and the
fact that here, KeyBanc agreed to participate traasaction wherein it would not
issue a fairness opinion does not demonstratektegBanc knew the failure to
obtain additional services would constitute a bneaf the Board’s dutie¥.
Moreover, KeyBanc'’s incentive to encourage sucheadh is utterly lacking. The
more services KeyBanc provided to the Companyntbee fees it would earn; it
was only the Board’s interest in cost-saving tlaised the parties to agree to the
limited financial services ultimately procured. was thus the Company’s, but not
KeyBanc’s interest that drove the structure of the finan®svices arrangement at

issue heré!

*8 KeyBanc's Reply Br. at 5.

%9 SeeBarkan v. Amsted Indus., InG67 A.2d 1279, 1286 (Del. 1989) (“[T]here is ringte
blueprint that a board must follow to fulfill itRRevlon duties.”).

%0 SeeOral Arg. Tr. 64:5-6 (“[KeyBanc was not] requirénl do a fairness opinion. | concede
that.”).

®LIn In re Rural Metro Corp. Shareholders Litigatiothe Court noted that the investment bank
“knew that the Board was uninformed about [certairfical matters, but failed to disclose the
relevant informatiorto further its own opportunity to close a degkt paid its contingent fee,
and receive additional and far greater fees for-déidg financing work.” 2014 WL 971718, at
*33 (emphasis added). There is no indication & pkeadings here, by contrast, that providing
additional services would have been financiallyidegntal to KeyBanc.
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Finally, the Plaintiffs argue that “KeyBanc nevan a processy{en though
it was hired to do soto shop the Company before the signing of the gder
Agreement,®? and that such failure evidences KeyBanc’s knowvgagicipation in
the Universata Board’s breach of its duties. Haavethe Plaintiffs fail to allege,
or even explain in briefing, which services KeyBamas hired to provide but
never performed. Although on a motion to dismisplaintiff's “well-pleaded
allegations are accepted as true and all reasoivdblences are construed in favor

of the plaintiff,®® *

[n]Jo party to litigation can reasonably be exm@ecto prepare a
defense to conclusory allegations devoid of facpaticulars which they could
address and possibly contradi€t;accordingly, even on a motion to dismiss, a
plaintiff “must set forth at least some set of fastipporting, or from which | could
make inferences supporting,” her cldim. Without any explanation from the
Plaintiffs as to which processes KeyBanc was himgdfailed to run, and how that
failure aided and abetted tB®ard’s fiduciary breach, | have no basis to infer that
KeyBanc knowingly participated in the Board’s breauf its duties based on a
failure to perform under an agreement with the Boakt most, the Plaintiffs have

pleaded, in a conclusory fashion, that KeyBanc dited a contract with

Universatanotthat it aided and abetted the Board’s breachsdfdticiary duties.

%2 pls.’ Br. in Opp’n to KeyBanc’s Mot. to Dismiss 8 (emphasis added).
®3 Fitzgerald v. Cantar1999 WL 66526, at *1 (Del. Ch. Jan. 14, 1999).
64 *

Id. at *2.
®1d. at *1.
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For the reasons explained above, the Plaintifisnt for aiding and abetting
fails to state a claim upon which relief could arged.

3. The Board’s Alleged Failure to Receive Value“fatigation Assets”

The Plaintiffs also bring a count under re Primedia, Inc. Shareholders
Litigation,®® pursuant to which they argue that “latent derixatilaims which were
assets of the Company were not valued or even nesed) by the Individual
Defendants as an asset which would increase therpeise value of the
Company.®’

A stockholder who has been cashed out of her egtalye in a company by
virtue of a merger has standing to bring an aatioectly attacking the fairness of
the merger transaction, but lacks standing to mudgrivative claims on behalf of
the company in which she no longer has an equitgrést® As this Court
explained inPrimedig a stockholder may, in certain circumstances,attarize a
suit for the lost value of a derivative claim adigect attack on the fairness of the
merger by demonstrating that the transaction faiteé@ccount for the value of

certain of the company’s assets, which assetsdedine value to the stockholders

% 67 A.3d 455 (Del. Ch. 2013).

®"Pls.’ Br. in Opp’n to Def. Directors’ Mot. to Disss at 9.

% See Kramer v. W. Pac. Indus., In646 A.2d 348, 354 (Del. 1988) (“As recognizedthis
Court inCede Supr.direct attacks against a given corporate trarmagattacks involving fair
dealing or fair price) give complaining sharehos&lstanding to pursue individual actions even
after they are cashed-out through the effectuaifaamerger.”).
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of pending derivative actior!é. In that case, the Court found both that a pending
Brophy claim’® was a litigation asset and that its value was ristsuch that the
merger consideration should have included it. Halyzing the plaintiffs’ claims,
the Courtput forth the following standard:
A plaintiff claiming standing to challenge a mergd#irectly under
Parnesbecause of a board’s alleged failure to obtain esdlur an
underlying derivative claim must meet a three peast. First, the
plaintiff must plead an underlying derivative claihat has survived a
motion to dismiss or otherwise could state a clamwhich relief
could be granted. Second, the value of the deveralaim must be
material in the context of the merger. Third, tkhemplaint
challenging the merger must support a pleadinggestaference that
the acquirer would not assert the underlying dérreaclaim and did
not provide value for it!
This standard is premised on the idea that priaa terger, stockholders own as
an asset the value of any derivative claim thalcctwe asserted; after a merger,
“the right to bring a derivative action passes wvierger to the surviving

corporation,”® and the stockholders are entitled to receive demation for the

transfer of that asset.

% See In re Primedia, Inc. S’holders LitiG7 A.3d 455, 476 (Del. Ch. 2013) (“But the fadup
obtain value for the [derivative] claim in turn oEred the Merger unfair to [the company’s]
minority stockholders, because they only receivatuer for their share of [the company’s]
operating business and not for their share of thevative Action.”).

"% A Brophyclaim is an action against an insider for disgorgenof profits earned by trading
securities on material non-public informatio®eeBrophy v. Cities Serv. Co70 A.2d 5 (Del.
Ch. 1949).

"L In re Primedia, Inc. S’holders Litig67 A.3d at 477.

21d. at 476.
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In an attempt to applyrimedia to the facts alleged here, the Plaintiffs
argue:

The loss of funds related to the issuance of theramgs, paying

Sagerman’s unauthorized salary and the acceleratibanefits in the

2008 Equity Incentive Plan reduced the Companyno&lasheet, but

so is the gain of a corresponding litigation asae€ompany claim

against the Individual Defendants to recover theappropriated

funds. This intangible corporate asset could hlbeen liquidated

though [sic] litigation against the wrongdoersheitby the Company

or derivatively by a stockholder plaintiff on the@pany’s behalf?

In other words, the Plaintiffs argue that the memgensideration was insufficient
in that it failed to account for the value of ldigon claims that could have been
brought against the directors; they therefore afipae the class action Plaintiffs
should recover for the value of those “litigatissets.”

In making that argument, the Plaintiffs point toelh Board decisions which
never were, but purportedly could have been, broaglderivative claims against
the Company: the Board’s decisions to amend thé& Eiflity Incentive Plan, to
vest all outstanding “in the money” warrants, andhbtnor parachute payments
under Sagerman’s employment agreement. Thesensatiere taken at the same
May 10 Board meeting at which the Board approvedMilerger Agreement.

In response to the Plaintiffs’ contentions that Bmard actions described

above should be characterized as “litigation assths Defendants point out that:

3 Pls.’ Br. in Opp’n to Def. Directors’ Mot. to Dises at 35.
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Under Housemans’ theory, the alleged fiduciary tinegiving rise to

the Derivative Claims did not arise until the Bo&wdk action on the

April 2009 Warrants, Sagerman Employment Agreenaarmd 2008

Equity Incentive Plan at the May 10, 2011 board tmge[at which

the merger was approved]. Prior to this dateatit®ns giving rise to

the purported claim had not yet occurred. As alteshe alleged

Derivative Claims that did not yet exist were notasset the Director

Defendants could have sought to sell to Healthfort.
In other words, the Defendants argue that, becthesalleged derivative claims
came into existence, if at all, on the day the Memygreement was approved, the
Board could not possibly have negotiated with Hdédtt a price that included
consideration for those assets. | agree. As eqidaabove, the theory underlying
Primediais that stockholders are entitled to have themrtaegotiate for them
consideration for assets that may be enjoyed bgcauirer. Accordingly, as a
matter of theory, in order to apply the standatetalated inPrimedig a plaintiff
must, as a threshold matter, plead that an underiyerivative claim existed at the
time the acquirer negotiated a price for the compaifhe Universata Board,
during negotiations with HealthPort, could have hadluty—orability—to obtain
value for an asset that did not yet exist; the Baamply never had an opportunity
to negotiate with HealthPort a price for the vadfi@lleged fiduciary breaches that
had not yet occurred. Thus, | need not undertakaralysis under therimedia

factors; the Plaintiffs have failed to demonstrééure to obtain value for

corporate assets under that standard.

"4 Def. Directors’ Reply Br. at 16-17.
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The Plaintiffs find fault in the fairness of themalysis, suggesting that the
above application oPrimedia creates a perverse regime in which a board may
commit self-dealing without consequente However, although the Plaintiffs fail
to address it in briefing, our case law has spealiff contemplated the concern the
Plaintiffs raise. NamelyiKramer v. Western Pacific Industries, Ifi¢Parnes v.
Bally Entertainment Corg! and Golaine v. Edward$ have examined the
relationship between direct challenges to the &ssnof a merger transaction and
derivative claims alleging “unfair” diversion of mgger consideration; have
articulated the policy that directors’ unfair aaf self-dealing throughout the
course of a merger transaction should not be imnfitame stockholder challenge;
and have thoughtfully explained that stockholdeay whrectly challenge payments
to directors that wrongfully take consideration tfé table that otherwise would
have been shared by stockholders on a pro rata. bAscordingly, under that line
of cases, a plaintiff has standing to bring a dicd@im “challeng[ing] the validity
of the merger itself, usually by charging the dioes with breaches of fiduciary
duty resulting in unfair dealing and/or unfair @t but not simply by alleging

corporate mismanagement or waste.

> Pls.’ Br. in Opp’n to Def. Directors’ Mot. to Dises at 36.

°546 A.2d 348 (Del. 1988).

7722 A.2d 1243 (Del. 1999).

81999 WL 1271882 (Del. Ch. Dec. 21, 1999).

" Parnes 722 A.2d at 1245ee also id(“The Kramer Court held that the complaint stabety
a derivative claim for mismanagement. Although ttemplaint did allege that wrongful
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The Plaintiffs have failed to assert a count speadiiy seeking liability for
diversion of merger consideration under the autiesriabove. | am mindful,
however, that at this stage of the proceedingsdtrassess the facts alleged in the
Complaint to see if, together with the reasonahferences drawn therefrom, a
cause of action is reasonably conceivable. Thts fpled include the facts that,
after negotiating the sale price, the Board amende@®8& Equity Incentive Plan
to treat stock options as common stock upon a @hamgcontrol, and to vest
warrants which would otherwise have lapsed, dimgrto directors over $300,000
(and perhaps significantly mof&) of the previously-negotiated merger
consideration, in the context of total merger cdestion so small that the Board
concluded that a fairness opinion costing $250@0d not be justified. The sole
theory of liability that the Plaintiffs articulatevith respect to what they
characterize as a ‘litigation asset” is that theaBlofailed to achieve value for

certain derivative claims in the merger, an argumehave already rejected.

transactions associated with the merger (such esaward of golden parachutes) reduced the
amount paid to Western’s stockholders, it did rilgige that the merger price was unfair or that
the merger was obtained through unfair dealings9laing 1999 WL 1271882, at *7 (“That is,
Parnescan be straightforwardly read as stating the valhg basic proposition: a target company
stockholder cannot state a claim for breach ofdiaity duty in the merger context unless he
adequately pleads that the merger terms were thlmteunfair dealing. If the plaintiff cannot
meet that pleading standard, then he has simplystadéd a claim under Rule 12(b)(6). This
merits focus oParnesis, in my view, a more candid approach that plgo@sary emphasis on
whether compensable injury to the target stockhelgealleged rather than on whether the target
stockholder’'s complaint has articulated only a wastmismanagement claim for which there is
likely no proper plaintiff on earth.”).

8 Notably, the Plaintiffs challenge only the vestinig300,000 warrants they believe had been
improperly issued, but the individual directorstdrests in the vesting of options and warrants
was greater than that. Merger Agreement Schedgle 1
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However, based on the facts alleged, the Plairttdifige stated a conceivable claim
for diversion of assets undé&solaine. Golainemakes clear that a “simple
syllogism”—that the board diverted assets fromrtieeger consideration to a “side
deal,” and therefore breached a duty to distriéeger consideration equally to
all stockholders—is insufficient to state a cldim. To survive a motion for
judgment on the pleadings, the plaintiff must pléacts supporting an inference
that the side payment represented igproper diversion and that, absent the
impropriety, the consideration would have gone e stockholders: such a
pleading states a direct claim against the defardisgctors® Here, the pleadings
can be understood to allege that the warrants amogecontext which constituted
self-dealing; that a second, post-merger-negotiadéiction by the Board causing
those warrants to vest rather than lapse was fudbH-dealing, conferring a
benefit on the directors not shared by the stoddrst and that the diversion was
material in the context of the consideration auéss That claim survives this

Motion, therefore, subject to the Defendants’ lactiefense addressed belGw.

2; Golaing 1999 WL 1271882, at *9 (citingramer, 546 A.2d at 350 n.2).

Id.
8| note also that, according to Schedule 1.2 oMeeger Agreement, 46,000 options belonging
to Mr. Houseman vested upon the change in cordral, so, to the extent that Mr. Houseman
benefitted from the transactions he challengesnég be subject to an acquiescence, estoppel, or
other equitable defense.
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4. Put Contract Claim

The Plaintiffs do not allege in their Complaint@unt for breach of contract,
but in briefing argue that they are entitled toreise certain rights under the Put
Contract. Assuming, without deciding, that thiail has been properly asserted
here, it is precluded by a prior judicial decisioolding that no such contractual
obligations exist. The Put Contract, accordinghi® Plaintiffs, began as a private
obligation of Whittington, but became an obligatiohthe Company when the
Board “agreed to payoff [sic] Plaintiffs [sic] ‘ithe money’ put option contract by
board resolution® With respect to that decision, the Board minugtched as
exhibits to the Plaintiffs’ Complaint, state:

[The] Company [will] assume the financial obligatiof Thomas D.

Whittington to Aaron Houseman, said obligation Igethhat Aaron

may Put his stock to Thomas D. Whittington at thd ef 2012 for

$2.10 per share, be paid for by the Company ifeanprm is required;

however, the actual guarantee remains with [Wigtan] until

resolved by the Company or the Put is satistied.
The Plaintiffs characterize themselves (rather th@fhittington) as the
beneficiaries of this resolution. Neverthelesgytlcontend that, despite the
resolution, “[tjo exact revenge on Plaintiff Direct[Mr. Houseman] for not

approving the merger and not signing the mergezeagent, the Company did not

honor [the] board resolution;” accordingly, “[tlHedividual Defendants failed to

8 Pls.’ Br. in Opp’n to Def. Directors’ Mot. to Disiss at 40.
8 Compl. Ex. 8 at 6.
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list the Housemans’ put option contract the Compassumed on March 14, 2011”
on Schedule 1.2 of the Merger Agreement as a aebetpaid from the merger
proceed$?®

Although their legal theory is not explained in themplaint, it would seem
the Plaintiffs intend to argue that, by failing iteclude the Put Contract on the
Merger Agreement Schedule, the Company has breaehg@omise to the
Plaintiffs to assume Whittington’s obligations undlee Put Contract. However,
the Plaintiffs have previously sued Whittington fweach of the same obligations
In Minnesota state court; that court determined-a#inaction where the Plaintiff
did not join the Company as a necessary party—¥ihittington is no longer
obligated under the Put Contract, because uponetiaticn of the Universata
shares in the merger, the Put Contract became ameablé’ “The doctrine of
Issue preclusion prevents the relitigation of auésthat has been litigated and
decided in a previous action, when the decisionhan issue was essential to the
previous action® For the doctrine to apply, the parties in therfer and present
action need not be identical, as long as “the pagBinst whom issue preclusion is

asserted had a fair opportunity to litigate theiési the first lawsuit®® As the

%1a.

8 The Minnesota state court decision is incorporatemithe Complaint.SeeCompl. Ex. 2.

8 TR Investors, LLC v. Genge?013 WL 603164, at *3 (Del. Ch. Feb. 18, 2013).

8 In re Wickes Trust2008 WL 4698477, at *6 (Del. Ch. Oct. 16, 2008 also id(“Issue
preclusion, however, does not require that theypasserting issue preclusion have been a party
to the original action. Rather, the only requiremé that the party against whom issue
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individual Plaintiffs have litigated the issue offWington’s obligation under the
Put Contract, this Court is bound by the Minnesbéde court’s determination that,
upon consummation of the merger, Whittington’'s gédtions under the Put
Contract were extinguished. Thus, even assumiagttie Company did in fact
undertake Whittington’s obligations under that caat, because he is no longer so
obligated, the Plaintiffs fail to state a claim édsupon the Put Contract upon
which relief could be granted.
5. Quasi-Appraisal Claim

Finally, recognizing that Aaron Houseman—a Unive&xsdirector at the
time of the merger—had access to the Company'sifiahinformation’® only his
wife, Nancy Houseman, brings a claim for quasi-afgal undeBerger v. Pubco

1

Corp.” arguing that “[tlhe Individual Defendants failed fprovide to the
Universata shareholders (a) the correct versioth@fmerger agreement that was
signed by the Individual Defendants; (b) the cdrreersion of the appraisal
statute; and (c) basic financial data ([includirgidited financial statements and

projections of future cash flow) to allow the Umisata shareholders to decide

preclusion is asserted had a fair opportunitytigdte the issue in the first lawsuit. Having lzad
fair chance once, that party is barred from reanguis case.”)Kaiser v. N. States Power Co
353 N.W.2d 899, 902 (Minn. 1984) (“We have appleadlateral estoppel where: ‘(1) the issue
was identical to one in a prior adjudication; [2¢re was a final judgment on the merits; (3) the
estopped party was a party or in privity with atpao the prior adjudication; and (4) the
estopped party was given a full and fair opportunit be heard on the adjudicated issue.”)
(citations omitted).

% Oral Arg. Tr. 79:19-23.

%1976 A.2d 132 (Del. 2009).
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whether to demand appraisdf.” The Defendants respond that the alleged
omissions were not material, and that the Plasititficovery is barred by laches.

The doctrine of laches may bar a plaintiff's requdes equitable relief where
she has unreasonably delayed in seeking that,rahef such delay has prejudiced
the defendarit In most circumstances, resolution of a lachesemsf is
inappropriate on a motion to dismiss, and “the 8oy Court has cautioned that
dismissal of a complaint based on an affirmativienlge is inappropriate ‘[u]nless
it is clear from the face of the complaint thatedfirmative defense exists and that
the plaintiff can prove no set of facts to avoid if

Here, the Merger Agreement at issue was signed ag M, 2011; the
Plaintiffs waited twenty-eight months from that el&b file their Complaint in this
Court on September 12, 2013. Undoubtedly, thatydevas caused by the
Plaintiffs’ decision to first try their luck in a Mnesota state court in pursuit of
claims against Whittington for breach of the Puintact; had that action been
successful, it would have vindicated their rightféoce a sale of their interest in
Universata, and thus extinguished their claims ¢nbunere as stockholders. The

Plaintiffs, however, failed on those claims, andnadhat “[tlhis Complaint now

%2p|s.’ Br. in Opp’n to Def. Directors’ Mot. to Disss at 9.

% Reid v. Spazi®70 A.2d 176, 183 (Del. 2009).

% Bean v. Fursa Capital Partners, |LR013 WL 755792, at *6 (Del. Ch. Feb. 28, 2013iir(g
Reid v. Spazi®70 A.2d 176, 183 (Del. 2009)).
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takes over where the Minnesota lawsuit left 8ff.When asked why the Plaintiffs
chose to wait so long to file this suit, counsal dbt contend that the Plaintiffs
failed for some time to discover the alleged deficies in the Information
Statement; such an argument would be difficult takey since the Plaintiffs
concede that Mr. Houseman, as a director of Unatarsvas aware of all material
information in connection with the transactionyadl as what was disclosed to the
stockholders. Instead, when asked why the Pléntibited so long to seek quasi-
appraisal, counsel responded:

[The Plaintiffs] didn’t know that quasi-appraisaiiits were available

until they talked to me. Okay. It's the word “girappraisal” is just

intimidating. So when | looked at the documentsewh was first

retained, | noticed this. | thought of the quagnaisal statute, and |

thought ofPubca | said, “Were the forecasts attached?” *No.
Thus, counsel represented at oral argument thathusemans failed to file this
action within a reasonable time, not because thekeld informationabout the
transactionuntil several years after it had occurred, butbse they did not know
they could seek a quasi-appraisal remedy undemietalaw.

As explained above, a dismissal based on lachastter decided on a fully-
developed factual record, which would include niotydhe Plaintiffs’ reasons for

delay, but resulting prejudice to the Defendaritserefore, | deny the Defendants’

Motion to Dismiss with respect to the Plaintiffsiagi-appraisal count; | expect the

% Compl. 1 9.
% Oral Arg. Tr. 78:8-15.
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Defendants will file a Motion for Summary Judgmemt this count as they find
appropriate.
V. CONCLUSION
For the reasons explained above, the individuaebadint directors’ Motion
to Dismiss and Motion for Judgment on the Pleadisgganted in part and denied
in part. Defendant KeyBanc's Motion to Dismissggmnted. The parties should

confer and submit an appropriate Order.
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