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STEELE, Chief Justice:



Brian Olson, the plaintiff below appellant, claitimat his investing partners
orally amended their LLC’s compensation provisiorihe Vice Chancellor held
that Olson failed to prove an amendment, and thatstatute of frauds applies to
LLC operating agreements, making the alleged omaralment nonenforceable.
Olson asserts that applying the statute of frandsLiC agreements contravenes
the General Assembly’s intent to give LLC agreermenaximum effect. Because
the trial court committed no legal error and theord supports the Vice
Chancellor’'s contractual interpretation, WEFIRM .

FACTS AND PROCEDURAL HISTORY

Andreas Halvorsen, David Ott, and Olson workedetbgr at Tiger
Management, a hedge fund. In early 1999, HalvolsigTiger Management and
contacted Olson and Ott about forming a new hedgé,fViking Global.

l. The February 1999 Meeting and the “Cap and Comp” Ageement

In February 1999, Halvorsen, Olson, and Ott orallyeed upon Viking’'s
fundamental operating terms. They agreed thathtee founders would operate
Viking, and divide all of its profits annually. Hny one of them left Viking, he

would receive only his capital account balance eamtied compensatidn.

! Halvorsen, Olson, and Ott forfeited large sums nodney after resigning from Tiger
Management because of its deferred compensatid@nsysThey decided that Viking would pay
out all the profits annually to avoid the perceivatfairness of Tiger Management’s deferred
compensation system. Halvorsen, Olson, and Oteslified that they agreed to this “cap and
comp” agreement.



I. Formation of the Viking Entities

To carry on the Viking business, the founders ewathree Delaware
entities: (1) Viking Global Performance LLC to aadt Viking’s performance fees;
(2) Viking Global Investors LP to pay Viking’'s expges, employ Viking’s staff,
enter into operational contracts on Viking’'s behalid collect management fees;
and (3) Viking Global Partners LLC to serve as dgiemeral partner for Investors.
They executed certificates of formation on April1®99, and filed them with the
Secretary of State of Delaware the next day.
[ll.  Operating Agreements for the Viking Entities

Olson directed Viking’s counsel to draft operatagyeements for the Viking
entities. In April 1999, Viking's counsel providele first drafts of the operating
agreements for Investors, Partners, and Performambese long-form operating
agreements reflected the founders’ earlier oradements.

Viking’s counsel, at Olson’s direction, also drdftshort-form operating
agreements for Investors, Partners, and Perfornfarfdéer Olson requested, and

counsel made, a few modifications, the three fotmdgned all three short-form

2 Counsel drafted short-form operating agreementause, in April 1999, counsel was refining
the long-form operating agreements and the Vikimities needed operating agreements to enter
into a real estate lease and open bank accountains€l specifically drafted the short-form
operating agreements consistent with the core iptexof Viking.



agreements. The short-form operating agreements do not corghiof the terms
agreed upon by the founders at the February meebng each short-form
agreement does provide that a departing member redkive only his capital
account balance and accrued compensation.

After the founders executed the short-form agrea¢spgdlson and Viking's
attorneys continued to refine the long-form agre®sie They produced more than
a dozen drafts between April 1999 and October 1991@%hen Viking was
launched. As a result of a potential dispute wath employee, the founders
decided to supersede the Performance short-forreeagnt, by signing the
Performance long-form agreement, dated September9®. The founders never
signed long-form operating agreements for Investmd Partners, however, the
unsigned Investors and Partners long-form agreesneand the signed
Performance long-form agreement all provide thdeparting member of Viking
will receive only his capital account balance andraed compensation.

IV. Founders and the Earnout Provision

In mid-1999, Olson proposed that a new entity, MkiGlobal Founders

LLC, pay a founder an earnout upon his departwen fiViking. Olson did not

explain the details of the earnout at the foundist meeting, but Halvorsen and

% The founders executed the short-form operatingeagents for Investors and Partners on May
10, 1999, and the short-form operating agreemer®déoformance on September 8, 1999.



Ott considered the idea interesting, and the thvaaders left the issue open for
discussion.

Olson continued to direct Viking’s attorneys, wheared nine drafts of the
Founders operating agreement over roughly a yehadralf. The draft agreement
provided that each founder would receive a dedjimprrcentage of his interest in
Viking for six years upon retirement or death (danout provision). During the
drafting process, Olson never discussed changehetoFounders agreement.
Between 1999 and 2001, Halvorsen and Ott receigedral drafts of the Founders
agreement, but Halvorsen and Ott never discusedrdits or the earnout concept
with Olson after meeting briefly in the summer d99. None of the three
founders ever signed a Founders operating agreeraadt Halvorsen and Ott
testified that they never reached an agreement, wittmade promises to, Olson
regarding the Founders earnout concept.

Outside counsel, at Olson’s direction, filed a i6edte of formation for
Founders on September 28, 1999. Olson also insttuéounders to become a
member of Performance, and directed certain patadfrthe founders’ year 2000

to 2005 residual income through Founders.

* Olson testified that a month or two later the ¢hieunders held a second meeting to discuss the
earnout concept, where he distributed a term sfoeklalvorsen and Ott about that provision.
Halvorsen and Ott both testified that they had neeen this term sheet before litigation.

® Many of these changes differed significantly frohe term sheet Olson claims he showed
Halvorsen and Oitt.



V. Renegotiation of Compensation Percentages

By the end of 2001, when Olson’s compensation dsfssd him, Halvorsen
refused to pay him more, and Olson announced hisrexn Viking. Halvorsen
and Olson decided to negotiate a mutually acceptablution that decreased
Halvorsen’s share and increased Olson’s sharelohy profits.

Olson admitted that the three founders did notudischow the changes in
compensation percentages would affect the earmoutgmon he claims was agreed
to or their purported entitlement to the fair vabfeFounders. Halvorsen and Ott
thought that these changes would only affect anmahpensation. Both
Halvorsen and Ott testified that they would nevavehagreed to increase Olson’s
retirement benefits without requiring him to stayeaking for a substantial period
of time. Otherwise, Olson could have immediatedlk@d away with a substantial
amount of additional money, without conveying argrresponding additional
benefit for Viking.

VI. The Liquidation Agreement

On November 1, 2002, Halvorsen, Olson, and Ottexigm letter agreement
to govern any future liquidation of the Viking args. The liquidation agreement
references the “Limited Liability Company Agreemefdr VGFounders, as
amended from time to time.” The founders did natcdss the Founders

agreement for another two years.



VII. The Founders Agreement and Earnout Resurface

Daniel Cahill, who became Viking’s president in 30discovered the draft
Founders agreement in the summer of 2004. Theegpnovision surprised him,
because the founders had told him on several aotagnat employees would only
get paid while they were actively employed at VikinCahill also testified that
Olson had told him several times that a departinging founder could only
receive his capital account balance and accruecensation. Cahill met with
Halvorsen, Olson, and Ott, all of whom told Caliiat they had not reached an
agreement regarding an earnbdut.

From July 2004 until November 2004, Cahill listeduRders on meeting
agendas, so the management committee could resgee questions about
Founders. Olson received the agendas and attemdet of the meetings, but
never raised any questions regarding Founders aver rtlaimed that Halvorsen,

Ott, and he had agreed to the earnout provisidndrFounders agreement.

® Brian Smith, Viking’s Chief Financial Officer, agestified at trial that he believed the three
founders never agreed to an earnout and that théyéver finalized the Founders agreement.



VIIl. Olson’s Personal Financial Statements

In 2003 and 2004, Olson prepared personal finastaéments setting forth
his net worth. As his interest in the Viking eiaf$tin 2003 and 2004, Olson listed
the amount of his capital account balance, butndidlist the value of the equity
(either through a fair value analysis or an earmounicept) to which he now claims
he is entitled. Olson represented his signed pafsiimancial statement as both
correct and complete.
IX. Olson’s Disappointment and Sabbatical

At the end of 2004, Olson expressed disappointmdtit his portfolio
returns and his role at Viking. In March 2005, @isnformed Halvorsen, Ott, and
Cabhill of his decision to take a six month sablaticOlson mentioned that he
might like to transition into another role at Viginsuch as running a separately
managed fund. Olson also told Cahill, howevert tfgamight not return to Viking.
X.  Viking Terminates Olson

Viking did not replace Olson instead, Viking shutwah his portfolio, and
Halvorsen instructed Cahill to determine what r@kson could play upon his
return. Cabhill, along with other members of VikKemgnanagement, concluded that
a separate Olson operated fund would not best séikiag and its investors.

Cahill also concluded that Viking operated morecefhtly without Olson.



After discussing Cahill's findings, the managemeotnmittee unanimously
determined that Viking had no place for Olson. aAheeting on August 29, 2005,
Halvorsen and Ott informed Olson that he would Imetreturning to Viking after
his sabbatical. Olson then asked about Founderthéofirst time in six years.
Halvorsen told Olson that they had not given amught to Founders. On his
departure, Viking paid Olson over $100 million, megenting his 2005
compensation and his capital accounts in each Yi&imtity.

Xl.  Olson Sues Viking in the Court of Chancery

On January 12, 2006, Olson filed suit in the CafriChancery seeking,
among other things, to collect the multi-year eatrwe claims Viking owes him
under the unsigned Founders operating agreemelston@sserted the following
claims: (1) breach of contract; (2) breach of fidug duty; (3) civil conspiracy; (4)
right to fair value and interest in the Viking ém@s pursuant to ®el. C. § 18-604
and 6De. C. § 17-604; (5) unjust enrichment; (6) accounting) €fuitable
estoppel; and (8) promissory estoppel.

XIl.  Summary Judgment in Favor of Viking on the ContractClaim

The parties filed cross motions for summary judgmén October 22,

2008, the Vice Chancellor granted Viking summaggjonent on Olson’s breach of

contract claim.



The Vice Chancellor first found that the statutefrafuds applies to LLC
operating agreements. The Delaware statute ofi$ratates that parties must
reduce to writing, and the defending party mustehsigned, any agreement that
cannot be completed within one year from its makiribhe Vice Chancellor held
that the statute of frauds prevents enforcementafLLC agreements that require
more than one year to compléte.

Second, the Vice Chancellor found that “all amowexsept the first earnout
payment cannot possibly be calculated until aftee gear following the alleged
agreement” and that “substantive obligations anstrictions extending for
multiple years would be placed on [Halvorsen] aritt &y the unsigned Founders
operating agreement.” Thus, the Vice Chancellor concluded that the @atrn
provision in the unsigned Founders operating agee¢rfell within the statute of
frauds and, thus, was unenforceable.

Third, the Vice Chancellor determined that Olsoml dhiot satisfy the

multiple-writings exception to the statute of fraudThe Vice Chancellor found

"6Del. C. § 2714(a).

® The Vice Chancellor omitted the word “oral,” whene states that “if an LLC agreement
contains a provision or multiple provisions whi@maoot possibly be performed within one year,
such provision or provisions are unenforceabl®son v. Halvorsen, 2008 WL 6745401, at *3
(Del. Ch. Oct. 22, 2008). This holding, read hi&r, prevents enforcement of any LLC
agreement that requires more than one year torpgrfven if in writing and signed. We expect
that the Vice Chancellor mistakenly omitted the avboral,” because his discussion otherwise
comports with ours.

% Olson, 2008 WL 6745401, at *5.

10



that the liquidation agreement did not unambiguwpusiference the unsigned
Founders operating agreeméhtThe Vice Chancellor further found that none of
the documents Olson identifies clearly refer tchestthe unsigned Founders
operating agreement or the earnout provision. Mibe Chancellor concluded that
“[w]ithout a clear and specific reference in a signwriting to the unsigned
Founders operating agreement containing the earnmavision, there is
insufficient evidence to bring the Founders opeagatiagreement under the
umbrella of the multiple writings exceptioft.” Thus, the Vice Chancellor held that
the unsigned Founders agreement violates the careryie of the statute of frauds
and granted summary judgment in favor of Viking@Ison’s breach of contract
claim.
XIII.  Olson Limited to His “Cap and Comp”

Thereatfter, the parties submitted pretrial briefd the Vice Chancellor held
a six-day trial on Olson’s remaining claims in Nov®er and December 2008. The
parties submitted post-trial briefs and engagedast-trial argument on February
17, 2009. At trial and in his briefs, Olson focdisn his purported entitlement to

fair value for his interest in the Viking entitiesViking proved, and Olson

19 The Vice Chancellor stated that “Limited LiabjliCompany Agreement’ is a generic phrase
and there is no additional information, such asade dor distinguishing terms, to aid in

determining whether the liquidation agreement eefey the unsigned Founders long-form
document or an oral operating agreement for Fowsidéd.

11d. at *6.
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admitted, that the Viking founders had agreed thateparting founder would
receive only his capital account balance and adcngnpensatiolf The Vice
Chancellor found that Olson did not prove that ather agreement superseded the
“cap and comp” agreement. Rather, the Vice Chéordeéld that “[w]hile there is
virtually no evidence, outside of Olson’s own teginy, that the founders intended
to depart from the ‘cap and comp’ agreement, thersubstantial evidence that
Viking continued to act in conformity with the ‘cagmd comp’ agreement before
and after the formation of Founderd."Thus, the Vice Chancellor concluded that
Olson could not collect the fair value of his owstep interest in any of the Viking
entities, but only his capital account balance acctued compensatidh.
XIV. Olson Appeals

On appeal, Olson argues that we must remand hisréach-of-contract and
(2) fair-value claims, both of which the Court oh&cery erroneously rejected.
Olson asserts that the Vice Chancellor erred bwtgrg Viking’s motion for
summary judgment on Olson’s contract claim, becgd$dhe statute of frauds

does not apply to LLC operating agreements and,e{@n if it does, Olson

12 The Vice Chancellor stated that the statute ofidsadoes not make the “cap and comp”
agreement unenforceable, because it is possibtethiba‘cap and comp” agreement could be
completed within one year.

13 Olson v. Halvorsen, 2009 WL 1317148, at *9 (Del. Ch. May 13, 2009).

4 The Vice Chancellor found that Olson’s other claiatl failed as well.

12



satisfied the multiple-writings exception to thatste of frauds. Olson claims that,
under the Founders operating agreement earnousppoyViking must pay him a
multi-year earnout of his interest in the entemarisr, alternatively, pay him the
fair value of his ownership.
DISCUSSION

L. Olson’s Fair-Value and Breach-of-Contract Claims

Olson claims that the unsigned Founders operagngement entitles him to
an earnout, and that if we find that (1) the s&atftfrauds does not apply to LLC
agreements or that (2) even if applicable the ®aitifrauds does not bar Olson’s
breach-of-contract claim, then we must remand fonad on his contract claim,
because the Vice Chancellor granted Viking summadgment on that claim.
Olson further contends that even if the foundedsndit agree to an equity earnout,
Section 18-604 of the LLC Act andl. C. § 17-604 entitle him to the fair value
of his interest in Viking.

Olson claims that the founders agreed to a digtabwof their Viking equity
shares, and that they formed Founders for thatgserp By granting summary
judgment on the contract claim, Olson asserts tiee \Chancellor skewed the

outcome of Olson’s fair-value claim, because thidihg precluded “evidence that

13



went ‘to the very heart of [Olson’s] case and migietl have affected the outcome
of the trial.”*® Thus, Olson urges, we must remand his fair-velaien.

After the Vice Chancellor granted summary judgmarfavor of Viking on
Olson’s contract claim, the trial court held a dey trial on Olson’s remaining
claims. The Vice Chancellor found that no othereagent superseded the
founders’ “cap and comp” agreement, and therefOison is entitled to payment
under only that provision.

We review the Vice Chancellor’s factual findingdidaving a bench trial for
clear error® “When the factual findings are based on detertitina regarding the
credibility of witnesses, the deference alreadyunmegl by the clearly erroneous
standard of appellate review is enhanc€d.”

A. Olson’s Fair-Value Claim

Olson contends that Viking owes him the fair vabfehis equity interest,
and that we must remand this fair value claim foresv trial. Under Section 18-
604 of the Delaware LLC Act, a resigning memberaof LLC “is entitled to

receive . . . the fair value of such member’s lgditiability company interest,”

15 Barrow v. Abramowicz, 931 A.2d 424, 429 (Del. 2007).
'® Homestore, Inc. v. Tafeen, 888 A.2d 204, 217 (Del. 2005)

7 Cede & Co. v. Technicolor, Inc., 758 A.2d 485, 491 (Del. 2000).

14



unless the LLC agreement provides otherwiseUnder 6Dd. C. § 17-604, a
withdrawing partner of a limited partnership “istidad to receive...the fair value
of such partner’s partnership interest,” unlessghgnership agreement provides
otherwise. Olson admits that the founders origynalgreed that a departing
member would only receive his “cap and comp.” THaos Olson to succeed on
his fair-value claim, he had to prove that the fiiens amended their original “cap
and comp” agreement.

The Vice Chancellor found that the founders newgresseded the original
“‘cap and comp” agreement. The evidence substhnsapporting this finding
includes that the founders agreed on the “cap antpt principle because of their
experience at Tiger; all the long-form and shortf@perating agreements adhere
to the “cap and comp” principle; the founders nesgned the draft Founders
agreement that contained the earnout provisionfdbaders did not discuss the
earnout provision when they renegotiated their camsption percentages; Olson
could have left Viking immediately after the ren@agbon with a substantial
amount of additional money, yet without obligatibtm confer any additional
corresponding benefit to Viking; Olson told Cahidh several occasions that
Viking’'s founders were only entitled to their “capd comp” upon departing from

Viking; all three Viking founders told Cahill théfhtey never agreed to an earnout;

186 Del. C. § 18-604.

15



no one discussed the Founders agreement or theuégrovision, even though
Cahill listed Founders on the management committeeting agendas for several
months; Smith testified that he believed that thking founders never agreed to
an earnout and or finalized the draft Founders aipey agreement; Olson did not
list on his 2003 and 2004 personal financial stat@sithe value of the equity that
he now claims to have in the Viking enterprise; &ldon did not bring up the
alleged earnout until August 29, 2005, when Haleorand Ott told him that he
could not return to Viking. Very little, if any,v&lence — outside of Olson’s
testimony — indicates that Viking’'s founders deedrtrom the “cap and comp”
agreement.

Olson claims that, by granting summary judgment @ison’s contract
claim, the Vice Chancellor prevented only consitdera of the evidence
supporting Olson’s fair-value claim. Olson basesdigument on the fact that the
Vice Chancellor’s post-trial opinion does not dissuhe liquidation agreement or
the testimony related to it. Olson contends thatliquidation agreement, which
the founders signed, evidences the founders’ aetisot to surrender their equity
interests.

Granting summary judgment on Olson’s contract cldich not affect the
Vice Chancellor's consideration of Olson’s fairwalclaim. Nor did that ruling

prevent Olson from introducing any evidence af.tril fact, Olson attempted to

16



prove, and the Vice Chancellor addressed in hisfpas$ opinion, the existence of
an earnout or other equity-distribution scheme tlegtarted from the parties’ “cap
and comp” agreement.

Although the Vice Chancellor did not discuss thguidation agreement
specifically in his post-trial opinion, that facffers little, if any, support for
Olson’s claim that the founders agreed to an eqpayout. The liquidation
agreement merely refers to the operating commit@esagreements. The Vice
Chancellor did not limit Olson’s use of the liquida agreement at trial.
Therefore, we uphold the Vice Chancellor's findingpat the Viking founders
never departed from the original “cap and comp’eagient and that Viking does

not owe Olson an equity payout. These findingsewst clearly erroneous.

19 Section 1(a) of the Liquidation Agreement, enditiéiquidation Responsibilities,” provides,
in part, the following:

Upon the occurrence of a Liquidation Event (asinge below), the
undersigned parties agree that all power and atyhgnanted to (i) the operating
committee of VGPerformance under the Limited LigpilCompany Agreement
of VGPerformance, as amended from time to timgtt{g operating committee of
VGFounders under the Limited Liability Company Agmeent of VGFounders, as
amended from time to time, (iii) the operating comtee of VGPartners under the
Limited Liability Company Agreement of VGPartnees amended from time to
time, and (iv) the general partner of VGInvestonsier the Limited Partnership
Agreement of VGlnvestors, as amended from timeinte t(collectively, the
“Operating Agreements”) and applicable law shalstveith you to the extent
necessary to carry out the prompt and orderly wgip liquidation and
dissolution of the Viking Entities in accordancettwihe Operating Agreements,
the governing documents applicable to the Affikhfeunds and applicable law
(the “Liquidation Responsibilities”).

17



B. Olson’s Breach-of-Contract Claim

Olson also claims that Viking owes him a multi-yesarnout under the
earnout provision in the Founders agreement. Qdsserts that if (1) the statute of
frauds does not apply to LLC agreements or (2)statute of frauds does not bar
Olson’s breach-of-contract claim, then we must meinhis contract claim for a
new trial, because the Vice Chancellor erroneodsdposed of Olson’s contract
claim on summary judgment. Olson is wrong evewd find that the Vice
Chancellor ruled incorrectly on the statute of éimussues, we need not remand
Olson’s contract claim, because the Vice Chancslktatute of frauds rulings did
not affect the outcome.

The Vice Chancellor rejected a necessary eleme@®isdn’s contract claim
when he found, as fact, that the founders neveersegded the original “cap and
comp” agreement. To succeed on his contract cl@ispon would have to prove
that Viking’'s founders agreed to depart from thegiaal “cap and comp”
agreement, and that they agreed to the earnouismovin the draft Founders
agreement. Obviously, Olson cannot establishedl@ment of his claim, because
the Vice Chancellor has already found — with sutisthevidentiary support — to
the contrary. The Vice Chancellor’s factual rulisghot clearly wrong, for which

reason we need not remand Olson’s contract claim.

18



[I.  The Statute of Frauds and LLC Agreements

Olson next claims that the Vice Chancellor's hoidithat the statute of
frauds applies to LLC operating agreements, ianeilable with the Delaware
LLC Act. Olson asserts that the policy and textnef Delaware LLC Act preclude
the application of the statute of frauds to LLC i@eg agreements.

We must decide, as a matter of first impressioretivr the statute of frauds
applies to LLC agreements. We have often declioedecide an issue that does
not affect a case’s disposition, but this issuenis that could considerably impact
the drafting and enforcement of LLC agreements: this reason and because this
iIssue involves a question of law and statutory ttangon, we proceed to review it
de novo.?°

The Delaware statute of frauds, which the Genesslefbly enacted over a
century ago, bars the enforcement of an agreenikat Is not to be performed
within the space of one year from the making thigfemless it is (1) written and
(2) signed by the party against whom the agreeisdntbe enforced: Only if the
parties cannot possibly perform the agreement witime year does the statute of

frauds apply and require a writing, signed by tharged party?

20 qate v. Fletcher, 974 A.2d 188, 192 (Del. 2009).
216 Del. C. § 2714(a).

22 Haveg Corp. v. Guyer, 211 A.2d 910, 912 (Del. 1965).

19



The Delaware LLC Act seeks “to give maximum effextthe principle of
freedom of contract and to the enforceability afited liability company
agreements® To that end, the Delaware LLC Act allows “writtearal or
implied” LLC agreement$! The Delaware LLC Act also provides that “[a]
limited liability company is not required to exeeuts limited liability company
agreement” and that “[a] limited liability compamg/bound by its limited liability
company agreement whether or not the limited ligbitompany executes the
limited liability company agreement> Thus, the Delaware LLC Act generally
allows parties to enforce unwritten, unsigned LilgZements.

In this case, we must determine whether partiesa t®elaware LLC
agreement may enforce an unsigned or unwritten ldgfeement that would
require more than a year to complete. We mustradteethe rules of statutory
construction and, whenever possible, presume densis between recent

legislation and pre-existing laff. “Laws are assumed to be cumulative, not

26 Del. C. § 18-1101(b).

24 The Delaware LLC Act states, in pertinent parat thl]imited liability company agreement’
means any agreement (whether referred to as atntgbility company agreement, operating
agreement or otherwise) written, oral or implietith® member or members as to the affairs of a
limited liability company and the conduct of itsdiness.” @edl. C. § 18-101(7).

254,

28 Hubbard v. Dunkleberger, 1995 WL 131789, at *6 (Del. Mar. 16, 1995) (Ojd@uotingDu
Pont v. Du Pont, 87 A.2d 394, 399 (1952)).

20



destructive of other laws? We “assume[] that when the General Assembly
enacts a later statute in an area covered by a §tatute, it has in mind the prior
statute,” and thus, “statutes on the same subjast be construed together so that
effect is given to every provision unless theransirreconcilable conflict between
the statutes . . .2%

The Delaware LLC Act does not address the relatipndetween LLC
agreements and the statute of frauds. Olson arpoegever, that the policy and
provisions of the LLC Act evidence the General AsBl’s intent to preclude the
statute of frauds from LLC agreements. It is gassias a theoretical matter, that
the statute of frauds may not apply to LLC agredmsieas a result of the LLC
Act’s implied repeal of the statute of frauds. Brgpeal by implication is not
favored”® We have long recognized that “unless it is exglyeso provided, one
act does not ordinarily repeal another, if bothwhmole or in part, can be construed

together.®

We are “reluctant to find repeal by implicatiomea when the later
statute is not entirely harmonious with the earbere,” and “[i]f two statutes

conflict somewhat, [we] must, if possible, readnthso as to give effect to both,

274,

28 Fletcher, 974 A.2d at 193 (quotingtate Dept. of Labor v. Minner, 448 A.2d 227, 229 (Del.
1982)).

29 Hubbard, 1995 WL 131789, at *6 (quotirgu Pont, 87 A.2d at 399).

304,

21



unless the text or legislative history of the lag&tute shows that [the legislature]
intended to repeal the earlier one and simply daitedo so expressly”
A. The LLC Act and Statute of Frauds Operate Together

Based on the rules of statutory construction, watmié possible, construe
the LLC Act and the statute of frauds together.so@largues that the Delaware
LLC Act’s express intent to give maximum effectltbC agreements precludes
the statute of frauds from applying to those agesds) because the conflict
between the underlying intent of the LLC Act ané statute of frauds renders
them irreconcilable.

We disagree because we can construe the LLC Actrendtatute of frauds
together. We, therefore, we must give effect tthlsbatutes. The statute of frauds
does not conflict with the LLC Act anymore than ttatute of frauds generally
conflicts with contracts. The LLC Act does not tariee enforcement of all oral
or implied LLC agreements. Rather, the LLC Adtelmany other contracts, treats
LLC agreements by permitting oral, written, or imepl agreements. The LLC
Act’s explicit recognition of oral and implied LL&greements does not preclude

the statute of frauds. Rather, such legislativagaition indicates that an LLC

31 Fletcher, 974 A.2d at 194 (quoting Sutherlar@atutory Construction § 23.09 at 338 {5ed.
1991)).
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agreement operates like any other oral, writtenmpmiied contract, i.e., it requires
compliance with the statute of frauds.

The statute of frauds does not contravene thelédigs policy of giving
“maximum effect” to LLC agreements. The LLC Actno@t — and has not —
rendered LLC agreements impervious to all otheesudnd laws relating to
contract law. In no way does the LLC Act limit thgpes of substantive
agreements that contracting parties may enter. Géereral Assembly did not
clearly indicate any intent to advance this unijkabjective.

B. The LLC Act’'s Text and Legislative History do not Remove LLC
Agreements from the Scope of the Statute of Frauds

We will find an implied repeal only if the Generélssembly clearly
intended LLC agreements to be insulated from theraimn of the statute of
frauds. Olson claims that the stated policy ofirggv“maximum effect” to
enforceability of LLC agreements clearly indicatee General Assembly’s intent
to remove LLC agreements from the scope of theitgtaif frauds. We disagree;
neither the LLC Act’s text, nor its legislative tosy supports that intent.

The legislative history of the LLC Act does not demtrate the General
Assembly’s intent to place LLC agreements outsidine statute of frauds. When

the General Assembly originally enacted the LLC Actl992, it only permitted
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written LLC agreement¥. In 1995, the General Assembly amended the LLC Act
to permit “any agreement, written or ordf.” In 2007, the General Assembly
further expanded the LLC Act to allow “implied” LL&greementd’ In its current
form, Section 18-101(7) of the LLC Act provides tthd C agreements may be
“written, oral or implied.®

Admittedly, these amendments to Section 18-101(€xrly increase the
contracting parties’ flexibility to enter into LLOperating agreements. But, the
amendments do not evidence any intent by GenersérmABly to remove LLC
agreements from the reach of the statute of fralidanything, these amendments
indicate the exact opposite. The General Assemblyld have added an explicit
provision during the course of any of their sedadlendments, had it intended to
place LLC agreements outside the statute of frald® General Assembly has the
authority, of which it is well aware, to exclude Clagreements from the operation

of the statute of frauds if it so choos@s.Rather than specifically doing so,

%268Del. Laws ch. 434, § 1 (1992).
3370Del. Laws ch. 75, § 3 (1995).
3476 Del. Laws ch. 105, § 1 (2007).
% 6Del. C. § 18-101(7).

% The General Assembly expressly states that the AtCprevails over two other sections of
the Delaware Code. Specifically, Section 18-11pp(gvides that “Sections 9-406 and 9-408 of
this title do not apply to any interest in a lingtBability company, including all rights, powers
and interests arising under a limited liability quany agreement or this chapter. This provision
prevails over 88 9-406 and 9-408 of this title.Dé. C. § 18-1101(g).
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however, the General Assembly decided to permitertypes of contracts under
the LLC Act. We will not presume the General Asbgis intent to create a legal
result that it omitted to specify — particularly &, as here, it repeatedly amended
a statute and had multiple opportunities to clam$yintent as with the LLC Act.
By providing that LLC agreements can be “writteralar implied,” we can infer
only that the General Assembly intended to give Ximam effect” to LLC
agreements by treating them similarly to most otwertracts.

We infer from the policy stated in Section 18-1M)1that the General
Assembly intended the LLC Act to give maximum effex the enforceability of
LLC agreements. The General Assembly offeredithédd liability company as
an alternative to the corporate form for entrepuemend investors. In keeping
with this legislative intent, we construe the “nraxim effect” of LLC agreements
as allowing governance terms not permitted underntiore restrictive corporate
paradigm. It is in that sense that the GeneraleAddy intended to give
“maximum effect” to the LLC, business entity forneet and agreement.

Because we can construe the statute of fraudshandiC Act together and
the General Assembly did not clearly intend the LAG to render the statute of
frauds inapplicable, there is no implied repeaihef statute of frauds. As the Vice
Chancellor stated, the statue of frauds should t&ato defendants against

unfounded or fraudulent claims that would requiegf@grmance over an extended
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period of time.*” The legislature enacted the statute of frauds aweentury ago,
and its purpose remains valid. If the General Addg intends to limit the
application of the statute of frauds by removinglLagreements from its scope,
the General Assembly must say so explicitly. “[We]l not do by judicial
implication what the General Assembly itself ha<lded to do by express
legislation.® Accordingly, we hold that the Delaware LLC Actsdonot preclude
application of the statute of frauds to LLC agrertae Therefore, the statute of
frauds applies to LLC agreements, and the Vice Céldor correctly so held.
[ll.  The Statute of Frauds and the Multiple-Writings Exception

Olson does not claim that the statute of fraudapiglicable to the earnout
provision of the draft Founders agreement. Whatdbes claim is that the
unsigned, draft Founders agreement and the sigmaddtion agreement satisfied
the “multiple-writings” exception to the statute &fauds. Because the Vice
Chancellor correctly found that the founders nestgyerseded the “cap and comp”
agreement, that rendered Olson unable to estahliskecessary element of his

contract claim. Therefore, we decline to addrbssissue.

37 0Olson, 2008 WL 6745401, at *3.

38 Fletcher, 974 A.2d at 194,
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CONCLUSION
We hold that the Vice Chancellor did not cleantyoaeously conclude that
the Viking founders never departed from the origilcap and comp” agreement,
and that they were not obligated to pay Olson ancea or the fair value of his
interest in Viking. We further hold that the Delaw LLC Act does not explicitly
remove LLC agreements from the application of tta¢use of frauds. Therefore,
the statute of frauds applies to LLC agreements.

For the foregoing reasons, W&FIRM the judgment of the Court of

Chancery.
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