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This Memorandum Opinion addresses the Plaintifguest for preliminary
injunctive relief enjoining the Defendant RobertsUnhderwood and his current
employer, Defendant Alliant Insurance Services,,lffom breaching a covenant
not to compete entered by Mr. Underwood in 2008pad of an employee
investment agreement (the “EIA”). There is no dguesthat the covenant, if
enforceable, would support the injunctive relielgiot here. The Defendants
argue strenuously, however, that the covenant enfanceable as against the
public policy of California, the state where thetract was entered.

I. BACKGROUND

| heard oral argument on the Plaintiff’'s Motion ®Preliminary Injunction
on October 15, 2014. In a bench decision, | dethedMotion without prejudice
and allowed the parties to engage in supplemenigfing addressing (1) whether
the EIA was part of an asset sale, and (2) whetl&11 employment agreement
superseded the EIA. | heard oral argument on sii@plemental briefing on
January 21, 2015, after which the parties fileditemtthl memoranda on the
remedies sought. The background that follows gebtan the facts gleaned from
the limited record developed as described above.

Underwood participated in a sale of the assets anflaPFinancial to the

Plaintiff, Ascension Insurance Holdings, LLC (thiéarent” or the “Plaintiff”) in

! The Plaintiff previously agreed that the grounaisifs preliminary injunction rise and fall with
the enforceability of the EIA.
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2008. That transaction was governed by an assethase agreement (the “APA”).
In connection with the APA, Underwood entered indm accompanying
employment agreement (the “Employment Agreemerdf)d pursuant to both
contracts he agreed to refrain from engaging inbihginess of the Parent or its
subsidiaries, including Underwood’s former employé&scension Insurance
Services, Inc., (the “Subsidiary”), for a period fofe years. Those contractual
arrangements were entered into in January and &sebraf 2008, and the
covenants by which Underwood agreed not to comfietdive years after the
transaction closed—provisions that were contained the APA and the
Employment Agreement—have lapsed. However, as ¢fathe asset sale, the
parties to that sale contemplated that a subse@ueanigement would be reached
between Underwood and the Parent permitting Undeavio purchase an interest
in the Parent. That agreement, the EIA, was editerte in July 2008, some five
or six months after the Employment Agreement andAARespectively, were
entered into and became effective. As part ofEEh Underwood agreed not to
compete with the Parent or Subsidiary for a pexabdwo years after leaving
employment with the Subsidiary. It is that proersiwhich the Plaintiff seeks to

specifically enforce here.



1. STANDARD OF REVIEW

Under the well-known standard for a preliminarjirction, a plaintiff must
demonstrate: (1) a reasonable probability of siecoasthe merits; (2) that absent
preliminary injunctive relief, it faces imminentamreparable injury; and (3) that
such harm outweighs the harm that may result fleenijunction, should it prove
to have been improvidently granted.

[11. ANALYSIS

Unlike Delaware, California public policy disallewcontractual agreements
not to competé. In other words, in California, a contracting géstright to freely
be employed (and to compete thereby with the Earih whom he has
contracted) trumps his freedom to contract. Téisat a common-law prohibition;
it is enshrined in statufe.There is, however, a narrow exception to thatisiay
prohibition against covenants not to compete; wlaerevenant not to compete is a

part of a sale of equity (or assets) that inclugiesdwill, the parties may restrict

2 See C & J Energy Servs., Inc. v. City of Miami Gemployees2014 WL 7243153, at *13
(Del. Dec. 19, 2014).

® See, e.g.Metro Traffic Control, Inc. v. Shadow Traffic Netkp27 Cal. Rptr. 2d 573, 577
(Cal. Ct. App. 1994) (“California courts have catsntly declared [Section 16600] an
expression of public policy to ensure that evetizen shall retain the right to pursue any lawful
employment and enterprise of their choiceH)lf Med. Corp. v. Wycoff103 Cal. Rptr. 2d 779,
784 (Cal. Ct. App. 2001) (“California has settlathpc policy in favor of open competition.”).

* SeeCal. Bus. & Prof. Code § 16600 (“Except as providredhis chapter, every contract by
which anyone is restrained from engaging in a lapfafession, trade, or business of any kind is
to that extent void.”).
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the seller from competing against the purchaséh@interest, to protect the value
of the goodwill that the purchaser is acquiring.

In the EIA, the parties agreed to both Delawaneueeand Delaware choice
of law. Delaware law respects the parties’ righfreedom of contract, including
with respect to reasonable covenants not to conip&elaware also follows the
Restatement (Second) of Conflict of Laws (the “Resnent”), under which the
parties’ choice of law will generally control anragmenf. The Restatement
recognizes an exception to that general princlpalever: where the parties enter
a contract which, absent a choice-of-law proviswauld be governed by the law
of a particular state (which | will call the “defastate”), and the default state has a
public policy under which a contractual provisiomwd be limited or void, the

Restatement recognizes that allowing the partiesottract around that public

> See id.§ 16601 (“Any person who sells the goodwill of @simess, or any owner of a business
entity selling or otherwise disposing of all of lisher ownership interest in the business entity,
or any owner of a business entity that sells (&)alsubstantially all of its operating assets
together with the goodwill of the business entfly) all or substantially all of the operating
assets of a division or a subsidiary of the businastity together with the goodwill of that
division or subsidiary, or (c) all of the ownershiperest of any subsidiary, may agree with the
buyer to refrain from carrying on a similar busmedthin a specified geographic area in which
the business so sold, or that of the businessyedtitision, or subsidiary has been carried on, so
long as the buyer, or any person deriving titlehte goodwill or ownership interest from the
buyer, carries on a like business therein.”).

® Under Delaware law, “[tJo be enforceable, a covensot to compete must (1) meet general
contract law requirements, (2) be reasonable ipea@nd duration, both geographically and
temporally, (3) advance a legitimate economic ggeof the party enforcing the covenant, and
(4) survive a balance of the equities®ll Pro Maids, Inc. v. Laytoan2004 WL 1878784 (Del.
Ch. Aug. 9, 2004aff'd, 880 A.2d 1047 (Del. 2005).

’ See, e.g.Total Holdings USA, Inc. v. Curran Composites,.,I899 A.2d 873, 881-82 (Del.
Ch. 2009);Weil v. Morgan Stanley DW In@B77 A.2d 1024, 1032 & n.16 (Del. Ch. 20@8&)d,
894 A.2d 407 (Del. 2005bry Partners V, L.P. v. F & W Acquisition LL.891 A.2d 1032,
1047 (Del. Ch. 2006).
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policy would be an unwholesome exercise of freeddeontract In other words,
the Restatement is generally supportive of chofdese provisions, but recognizes
that allowing parties to circumvent state policys®a@ contractual prohibitions
through the promiscuous use of such provisions adveliminate the right of the
default state to have control over enforceabilitgantracts concerning its citizens.
Here, the contract at issue—the EIA—was entereavdest a California
resident and a Delaware limited liability compaiatt has its principal place of
business in California. The EIA was negotiatedCalifornia® and involved an
agreement not to compete that was limited almostuptetely to areas within
California, by virtue of the geographic scope ok tRlaintiff's businest’
California is the state with the strongest contactshe contract, and there is no
guestion that, absent the contractual agreemetiteoparties to import Delaware

law, California law would apply herg. In such a case, the Restatement provides

8 Section 187 of the Restatement provides thathbeen law will apply unless
application of the law of the chosen state wouldcbatrary to a fundamental
policy of a state which has a materially greatégriest than the chosen state in the
determination of the particular issue and whiclderrthe rule of § 188, would be
the state of the applicable law in the absencendaéféective choice of law by the
parties.
Restatement (Second) of Conflict of Laws § 187 (397
® The Defendants assert that “the alleged claingeaviit of acts which occurred exclusively in
California,” which presumably includes the negatiat formation, and execution of the contract.
SeeDefs.” Answering Supplemental Br. Opposing Pl.’'stMor a Preliminary Injunction at 7.
The Plaintiff has not disputed this assertion. stuane, for purposes of this preliminary
injunctive relief analysis, that the contract wagotiated and entered in California.
19 The Plaintiff seeks to enforce the covenant predantly in California, but also in one county
in each of Arizona and Nevada, as indicated ipritgosed orders.
1 SeeRestatement (Second) of Conflict of Laws § 188(®)ich provides:
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that | must determine whether enforcement of theecant would conflict with a
“fundamental policy” of California. If so, | mustetermine whether California has
a materially greater interest in the issue—enformnior not) of the contract at
hand—than Delaware. If both these questions assvemed in the affirmative,
California law will apply notwithstanding the chetof-law provision in the EIA.

A. The Covenant Not to Compete Would Be Void U@défornia Policy as

Expressed by Statute

The Plaintiff argues that the exception to Califai®m public policy
prohibiting covenants not to compete—an exceptestricted to covenants not to
compete in association with the purchase of assetggoodwill—applies here. It
points out that Underwood sold his interest in Rdtihancial, including a sale of
goodwill, to the Plaintiff, and that at the time tfat asset sale the parties
contemplated that Underwood would be able to pwelzn interest in the Plaintiff
itself. The Plaintiff's factual assertion is b@std by a side letter agreement,

contemporaneous with the APA, indicating that thetips contemplated that they

In the absence of an effective choice of law byphdies (see § 187), the contacts
to be taken into account in applying the princippést 6 to determine the law
applicable to an issue include:

(a) the place of contracting,

(b) the place of negotiation of the contract,

(c) the place of performance,

(d) the location of the subject matter of the caciyand

(e) the domicil, residence, nationality, place rdarporation and place of

business of the parties.
These contacts are to be evaluated according to riative importance with
respect to the particular issue.

6



would reach an agreement whereby Underwood wouldhase a $250,000
interest in the Plaintiff® Accordingly, the Plaintiff argues, the EIA, which
embodied this contemplated agreement, should beetta part of the purchase of
assets by the Plaintiff, and its non-compete cowepaeserved consistent with
Section 16601.

The problem with the Plaintiff's argument is tleaen though Underwood’s
purchase of an interest in the Plaintiff, as predidfor in the EIA, was
contemplated at the time the parties entered h#oAPA, there was no discussion
between the parties that a restriction on competitivould be a part of that
contemplated agreement. In fact, theses a covenant not to compete associated
with the APA, both in the APA itself and restatad the 2008 Employment
Agreement® Those agreements prohibited Underwood from coimgpeior a

period of five years after the consummation of ARA and are precisely the type

12 SeeJoint Appendix to Supplemental Opening Briefs ifif@&ppendix”) at JA1179-80.

13 See id.at JA1130-31 (APA § 7.5) (“The sale of the Pureldadssets represents a sale of
substantially all of the assets of the Companiémgawith all goodwill associated with the
Business and the Companies, from Sellers to Burefurtherance of the sale of the Purchased
Assets to Buyer hereunder, and more effectivelypitotect the value and goodwill of the
Purchased Assets and the Business, the Sellersaavand agree that, for a period of five years
from the Closing Date . . . neither the Sellers any of their respective Affiliates . . . shall,
directly or indirectly . . . own, control, manageperate, conduct, engage in, participate in,
consult with, perform services for or otherwisergasn . . . a business competitive with the
Business anywhere in any county in which the Bussndas been conducted by the
Companies . . .."”). The APA also included a nohegation provision in that sectionSee idat
JA1131. The 2008 Employment Agreement, noting iisaéxecution is a condition to closing
the asset sale, binds Mr. Underwood for a “a peabélve years following the Closing Date”
from competing with “the Business” in California, any other place where the sellers conducted
business.See idat JA1168 (2008 Employment Agreement § 8).
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of agreement that is contemplated by the statiggcgption of Section 16601. To
the extent the EIA attempted to add additionalriegtins on Underwood’s right to
compete, those clearly cannot have been reliedsopaa of the asset purchase
because there was no contemporaneous agreememtwimdl those restrictions
could have been enforced. The non-compete portbtize EIA and its Delaware
choice-of-law provision arose in a contract draftated by the Parent and first
given to Mr. Underwood months after the APA and Hmployment Agreement
had been implemented. The evidence does not suppimiding that the covenant
not to compete found in the EIA was a negotiated piathe asset purchase; thus,
it could not have been relied upon by the partesecurity against competitive
impairment by the seller of the goodwill and asgmischased, which is the sole
ground upon which California relaxes its public ippl prohibition against
covenants not to compete.

On this point, both parties rely oRillpoint v. Maas to support their
arguments. In that case, the California Court ppéals was presented with two
agreements, both relating to the same sale ofsasset each containing a different
covenant—one provided for a post-acquisition pefmdits non-compete, while
the other provided for a post-employment periodhe Plaintiff relies on this case

to argue that “the fact that the APA and the ElAeweot executed simultaneously



has no bearing on the enforceability of the Covenarere,* because the
California court ultimately held that the two agrents—though not executed
simultaneously—must be read together. The Defesddrdwever, rely on this
case for its holding that, even when read togetther post-employment covenant
was void, while the post-acquisition covenant wabdvunder the Section 16601
exception. As the court noted, “To conclude tina&t purchase agreement and the
employment agreement should be read together hegotisends, the analysis
whether the covenant not to compete in the employmagreement is
enforceable®® Ultimately, the court concluded that, considerihg terms of the
different covenants,

by their very nature, the restrictions in the ca@s not to compete in

the purchase agreement and the employment agreaemeedtfferent.

The purchase agreement’s covenant was focused aiacping the

acquired goodwill for a limited period of time. Themployment

agreement's covenant targeted an employee's fumdamight to
pursue his or her professibh.

The former employee in that case had satisfiegotst-acquisition covenant, and
the court held that the post-employment covenadt rdbt fall within Section

16601. Consequently, the court upheld the dismhisisthe action for breach of
that contract. AccordinglyFillpoint provides no support for the Plaintiff's

position here.

4 p|.’s Answering Br. as Supplemental Supp. of Mot.Preliminary Injunction at 2.
1> Fillpoint, LLC v. Maas 146 Cal. Rptr. 3d 194, 203 (Cal. Ct. App. 2012).
'°|d. at 204.
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| find that, but for the choice-of-law provisio@alifornia law would apply
to the EIA, and that the non-compete provisionthat agreement would violate a
fundamental public policy of California. The sakmaining question, therefore,
involves whether California’s interest in vindiagagi its public policy is greater
than Delaware’s interest in enforcing the agreement

B. Balancing of the Interests

The Plaintiff points out that Delaware is stronglyntractarian in its law.
This jurisdiction respects the right of partiedreely contract and to be able to rely
on the enforceability of their agreements; wheréaiare’s law applies, with very
limited exceptions, our courts will enforce the tantual scheme that the parties
have arrived at through their own self-orderingthbim recognition of a right to
self-order and to promote certainty of obligatioasd benefits. Upholding
freedom of contract is a fundamental policy of tBimte!” The Plaintiff argues
that Delaware’s interest in this public policy—avbr of the sanctity of contracts
freely entered into—is at least as great as Caiifés interest in ensuring that its
citizens are not burdened by covenants not to ctempe this regard, the Plaintiff
cites as controlling a bench decision of this Co&WL Investment Corp. v.
Giannini'® After careful consideration of that case, | fitds not controlling

precedent here. DGWL admittedly involved a similar scenario, involvirg

1”See NACCO Indus., Inc. v. Applica Ir297 A.2d 1, 35 (Del. Ch. 2009).
18 C.A. No. 8647-VCP (Del. Ch. Sept. 19, 2013) (TRANSPT).
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defendant resident in California against whom thengff sought to enforce a
non-compete agreement that specified Delaware Bwaaerning, but with an
important difference from the facts here: the €aarDGWL found that, in
connection with the sale of his controlling intéresan LLC, the defendant had
received $10 million both for that interesmtd for his agreement not to compete.
Therefore, theDGWL Court found that the defendant was squarely withia
Section 16601 exception to the prohibition aganmst-compete agreements, under
California law. In other words, unlike this catiee Defendant iDGWL entered a
covenant not to compete in connection with the sélgoodwill to the Plaintiff,
which is not against the public policy of Califari?

The Court went on to say, in an alternative hadithat even if the
contractual provision at issue was contrary to fGalia law, this jurisdiction’s
interest in freedom of contract was not materiallytweighed by the interest of
California in restricting such a non-competitionregment. That holding,
obviously, was made in light of the facts of thase, which involved a sale of
goodwill, a purchase price which represented nbt the transfer of equity but the
promise not to compete, and the re-domicile ofeghtty sold, from California to
Delaware, as part of the asset purchase agreeretitat context, even assuming

the covenant not to compete did not come withinfQalia’s statutory exception

19 See idat 9-10.
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to the prohibition against such covenants, it wobkdso closely related to that
exception, and so equitably compelling, that Catif@'s interest in promoting its
public policy would be small, and insufficient tataeigh that of Delaware in
enforcing the parties’ contractual choices.

| cannot agree with the Plaintiff, however, tha teaching oDGWL is that
Delaware’s broad interest in freedom of contradt aiways or even routinely,
trump the default state’s public policy. Here, whé find that California law
would clearly prohibit the non-compete provisionisgue on fundamental policy
grounds, | find, too, that California’s specifictenest is materially greater than
Delaware’s general interest in the sanctity of atiaxct that has no relationship to
this state. This case involves a contract betwaeenrporation doing business in
California and an employee residing in Califorreatered into in California and to

be performed predominantly in California—not in Behre®

The performance
of the covenant not to compete in that agreemeagasnst a clear public policy of
California stated unequivocally by statute. Agaitigs is a general interest of
Delaware in freedom of contract. Without minimgithat significant interest, it

seems to me that, where it is clear that the padicthe default state is that the

contract at issue is abhorrent and void, and whasehere, the formation and

0 The non-solicitation provisions of the EIA are,asfurse, geographically limited to where the
Parent or Subsidiary conduct busineSeeJoint Appendix at JA1365—-66 (EIA § 9(b)). One of
the Plaintiff's proposed orders includes one countgach of Arizona and Nevada, as well as 14
counties in California.
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enforcement of the contract relate overwhelminglythte default state, a general
interest in freedom of contract is unlikely to e tequal of that public policy
under the Restatement analysis. The entire purpiodee Restatement analysis is
to prevent parties from contracting around the dduthe default state by importing
the law of a more contractarian state, unlesssednd state also has a compelling
interest in enforcement. In other wordseirery instancevhere the parties seek to
circumvent application of the law of the defaulatst the state whose lawas
chosen and is asked to enforce the contract wilkthe interest of protecting
freedom to contract. It would be a tautology tggest that such an interest alone,
arising in every case, can trump the public inteoéshe default state, which, by
definition, has the greatest contacts with the remttat issue; otherwise, the
Restatement test would be meaningless, and theltistate would lose its ability
to constrain pernicious enforcement of contraditeg

As discussed above, | find that California law Woatherwise apply to the
EIA, that enforcement of the non-competition pravs of the EIA would violate
a fundamental policy of California, and that Catifi@a’s interest in preventing the
enforcement of a covenant not to compete agail@lidornia resident employed
and seeking to compete largely in California—and inoDelaware—is greater
than Delaware’s general, though profound, interastindicating freedom of

contract.
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V. CONCLUSION

The ability to self-order is the sine qua non def markets; without the
ability to hold and dispose of property, and toeggto be bound contractually, no
functional market could exist. Nonetheless, mdshat all jurisdictions have
determined as a matter of public policy that sometractual obligations are so
pernicious that they must be removed from the a&léring realm. To protect
those policy interests, and for reasons of comsiigtes embracing the Restatement
approach recognize that necessary to the rightjafisdiction to limit contractual
ordering for its citizens is a limitation on theldp of contracting parties to choose
the law of a foreign jurisdiction which does notpose that limitation, and which
itself has little or no interest in the enforcemehthe contract at hand.

For the reasons set out above, | find that thisuish a case; therefore, the
Plaintiff has not demonstrated a reasonable likekihthat it would prevail upon
the merits. Because such a showing is a prereéguisithe imposition of the
extraordinary remedy of preliminary injunctive efli|l need not progress to the
other two showings also necessary before the gfasich relief. irreparable harm
and a favorable balance of equities. Similarlpeked not reach the Defendants’
contention that a 2011 employment agreement betwdederwood and the
Subsidiary superseded the EIA, making the lattenmiorceable. The Plaintiff's

request for a preliminary injunction is, accordinglienied. An appropriate order
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Is attached. The parties should inform me whah@rrproceedings are appropriate

in this matter.
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

ASCENSION INSURANCE
HOLDINGS, LLC, a Delaware limited
liability company,

Plaintiff,

V. C.A. No. 9897-VCG

ROBERTS F. UNDERWOOD, an
individual and ALLIANT INSURANCE
SERVICES, INC., a Delaware
corporation,

Defendants.

N N N N N N N N N N N N N N N

ORDER

AND NOW, this 28th day of January, 2015,

The Court having considered the Plaintiff's Motidior a Preliminary
Injunction based on a purported breach of the 2@&d8ployee Investment
Agreement, and for the reasons set forth in the dandum Opinion dated
January 28, 2015, IT IS HEREBY ORDERED that theirfdilfis Motion is
DENIED.

SO ORDERED:

/sl Sam Glasscock IlI

Vice Chancellor



