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BeforeBERGER, JACOBS, andRIDGELY, Justices.
ORDER

This 11" day of June 2014, upon consideration of the pgrigefs and the
record below, it appears to the Court that:

(1) The appellant, Damion Neal, appeals from theial by the Superior
Court of his first motion for postconviction relieWe find no merit to the issues
Neal raises on appeal and, accordingly, affirm3bperior Court’s judgment.

(2) Neal pled no contésbn May 10, 2010 to one count of Murder in the
First Degree and one count of Murder in the Seddedree (as a lesser included

offense). Neal had confessed to breaking intofdrisver girlfriend’s home and

! See Robinson v. Sate, 291 A.2d 279, 281 (Del. 1972) (holding that, unsieme circumstances,
a defendant may be permitted to plead guilty witHotmally admitting guilt to the charges).



shooting her and her current boyfriend at closegeaas they lay in bed. In
exchange for his plea, Neal avoided a capital muirted, and the State dismissed
six other companion charges. The Superior Coumediately sentenced Neal to
life imprisonment plus a term of thirty-five yeaas Level V incarceration. Neal
did not file a direct appeal.

(3) Instead, on March 1, 2011, Neal filed a mofimnpostconviction relief.
He asserted three claims: (i) while housed inr@etletention, he was denied
access to a law library to conduct his own resedncimake sure his lawyers’
advice was sound; (ii) his attorneys coerced hita pieading guilty by focusing
on the strength of the State’s evidence and imgmg for his family to visit him,
even though he did not request a family visit; &ng his attorneys were
ineffective for failing to provide him with copied a mental health evaluation and
for failing to inform him that the State was segkm death sentence. Within his
ineffectiveness claim, Neal also implied that hitormeys were at fault for Neal
deciding to change his mind about pursuing an exremotional distress defense.

(4) Neal's motion was referred to a Superior Cdbammissioner, who
directed Neal's trial attorneys to file a respoasel affidavit. In their response,
counsel stated that Neal never claimed that hedeagd access to the prison law
library. In fact, Neal was quite knowledgeable athoases and statutes relevant to

the charges against him, which he cited in cormedponce to the attorneys.



Counsel also denied having coerced Neal into acgeptguilty plea. Counsel did
arrange for Neal's family to visit him in April iscuss a pre-trial plea offer made
by the State, but Neal rejected that pre-trial gi#ar. Ultimately, Neal indicated
his desire to enter a plea after the death-qudljtiey had been selected.

(5) Regarding Neal's third claim, counsel statbdttat the outset of his
case they had advised Neal that he was facingatapitrder charges and that Neal
understood the charges and the possible deathnsenke was facing. Counsel
also stated that they discussed at length with Nedh the defense expert's
psychiatric evaluation (which concluded that at tinee of the killings Neal was
operating under extreme emotional distress) andsthge expert's psychiatric
evaluation (which concluded that Neal was not djregaunder extreme emotional
distress). Although counsel did not furnish Neapies of the reports, Neal was
well-informed of the contents of both. Counseloatgated that Neal decided
before trial that he did not want to argue extremetional distress as a mitigating
factor and therefore did not want the defense exjetestify. Instead, Neal
wanted to argue a “reckless endangering” defensleetqury, by testifying that he
intended only to shoot into the bedar the victims in order to scare them and

never intended to shoat them?

2 The record reflects that five of Neal’s six shisitsthe victims.



(6) After receiving the State’s resporistae Commissioner filed a report
and recommendation, concluding that Neal had eshtieiee guilty plea knowingly,
intelligently, and voluntarily and that he had mlgimonstrated cause or prejudice
sufficient to establish ineffective assistanceral tcounsel. The Superior Court
adopted the Commissioner's recommendation and dehieal’'s motion for
postconviction relief. This appeal followed.

(7) Although Neal enumerates five issues in hisnapg brief on appeal, he
raises only three distinct claims.First, he claims that he was deprived of his
constitutional right to file a direct appeal. SedpNeal contends that, because of
his trial counsel’s ineffective assistance, hidtgwplea was not entered knowingly,
intelligently, and voluntarily. Specifically, Nealsserts that: (i) his plea was
coerced by counsel; (ii) his “mental deficienciesid extreme emotional distress,
which his counsel failed to argue, rendered hinallggunable to enter a knowing,

intelligent, and voluntary plea; and (iii) counsghould have known that the

® The Commissioner also allowed Neal to amend hisiamaafter briefing was completed.
Neal's amendment included a further allegation naffiective assistance of counsel based on
counsel’s failure to adhere to “norms” in pretréascovery procedure in a capital case. The
Commissioner considered and rejected this allegatithout requiring a supplemental response
from either defense counsel or the State.

* Neal does not raise any argument concerning hils d& access to the prison law library. By
failing to raise this issue in his opening brief @ppeal, that claim is waivedSee Murphy v.
Sate, 632 A.2d 1150, 1152 (Del. 1993).



evidence did not support a charge of first degreeder. Third, Neal argues that
the Delaware statute defining “extreme emotionsirdss® is unconstitutional.

(8) To support a claim of ineffective assistanteaunsel after the entry of
a guilty plea, a defendant must demonstrate tf@t:.counsel’s conduct fell below
an objective standard of reasonableness; and €o¢ ik a reasonable probability
that, but for counsel’s errors, the defendant wawdd have pled guilty but would
have insisted on going to trial. A defendant must make concrete allegations of
cause and actual prejudice to substantiate a ctdinmeffective assistance of
counsel. Neal essentially argues that his counsel wasdafe by coercing him
into entering a plea, failing to give him copiestbé psychological reports, and
failing to adequately investigate and craft a deéen

(9) In their response to Neal's allegations of feetiveness, his trial
attorneys denied coercing him to take a plea. Nadlconfessed to shooting both
victims, and was facing a death sentence. Althduegal did not receive physical
copies of the psychological reports, counsel hadudised the reports at length and
Neal was well aware of their contents. Counsedkdttghat it was Neal’s decision

to forego pursuing a theory of extreme emotionatrdss because he wanted to

>11Dd. C., § 641.
® Hill v. Lockhart, 474 U.S. 52, 57-59 (1985).

’ See Younger v. Sate, 580 A.2d 552, 556 (Del. 1990).



present an argument that he was trying only toesttag victims by shooting into
the bed. Once the death-qualified jury was sededtewever, Neal changed his
mind about wanting to defend against the chargdslanided to take the plea.

(10) The record supports the Superior Court’'s amioh that counsel’s
performance was well within the standards of reablamess. Indeed, Neal stated
under oath at his plea colloquy that he was satisfwith his counsel’s
representation. He indicated that he fully undedtboth the charges against him
and the consequences of pleading guilty. Neatdttdiat he was pleading guilty
because he was satisfied that the State had suffievidence to prove him guilty
of the charged offenses. He further stated, anaihgr things, that no one had
threatened him or coerced him into pleading guilbsent clear and convincing
evidence to the contrary, Neal is bound by thoatestent§. We therefore reject
Neal's claims that his guilty plea was involuntalye to his counsel’s coercion
and/or ineffective assistance.

(11) Neal’s two remaining arguments—that he wagetknhis right to file a
direct appeal and that the extreme emotional distetatute is unconstitutional—
were not raised before the Superior Court in th& fnstance. Accordingly, we

will not review these claims absent a showing @fiplerror’ Plain error exists

8 Somervillev. Sate, 703 A.2d 629, 632 (Del. 1997).
¥ Knox v. Sate, 29 A.3d 217, 222-23 (Del. 2011).



when the error constitutes a material defect teaapparent on the face of the
record and is so clearly prejudicial to a defendasubstantial rights that it
jeopardizes the fairness and integrity of the pedaggs'® We find no error, plain
or otherwise, with respect to either claim.
NOW, THEREFORE, IT IS ORDERED that the judgmentttué Superior
Court is AFFIRMED.
BY THE COURT:

/s/ Jack B. Jacobs
Justice
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