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Dear Counsel:

This is an appraisal action brought by Petition@id-Venture Capital
Partners, Polaris Venture Partners, VI, L.P., amgar® Venture Partners
Founders’ Fund VI, L.P. to determine the fair vatdi¢heir shares in ISN Software
Corp. (“ISN™). On January 9, 2013, the ISN boafdlivectors approved a freeze-
out transaction through which, upon written conseaift ISN's majority

stockholders, certain minority stockholders of I&Bre cashed out of their interest



in ISN for $38,317 per shafethe Petitioners filed their Verified Petition for
Appraisal in this action on March 7, 2013. On ®et030, 2013, Vice Chancellor
Glasscock issued a bench ruling on the Petitiorféirst Motion to Compe, in
which he rejected the Respondent’'s argument trstodery from the files of
certain managers and directors of ISN would notouac information relating to
the ISN board’s decision in setting the mergeregyrand instead determined that
the Petitioners’ request for documents from thaes fvas reasonably calculated
to lead to the discovery of evidence both admisséid relevant in an appraisal
proceeding. On April 7, 2014, | heard oral argument and issaepartial bench
Draft Report on the Petitioners’ Second Motion tonfpel; | hereby adopt my
April 7 bench ruling as a Final Report, and addteesgemaining issues below.
[. Analysis

Petitioners contend in their Second Motion to Cemphat (1) the
Respondent has improperly claimed attorney-cliemtilpge over certain draft

documents created by management but sent to agoffa review,” and (2) the

! The transaction was structured such that ISN fdrensubsidiary, 2013 Sub Inc., with which
ISN merged, ISN remaining the surviving entity; ®@aris entities and a third party, Gallagher,
received cash in the merger while Ad-Venture Capttartners received stock in the surviving
entity. Pet’rs’ Op. Br. Ex. E at 2, 6.

%2 In re ISN Software Corp. Appraisal LitigC.A. No. 8388-VCG (Del. Ch. Oct. 30, 2013)
(TRANSCRIPT).

® See idat 26:22-27:7 (“The scope of discovery under R@lésbroad. It's clear to me that the
discovery that is being sought from the custodi@osy whom it is being sought is within the
scope of that rule. That is, that it is designedetd to the discovery of evidence that will be
useful at this appraisal trial. The fact that oty two custodians who have already had
documents produced are the ones who had knowlefdtdee anerger is not conclusive to me in
any way because this is not a breach of duty a€jion



Respondent has waived the attorney-client privilegéh respect to otherwise
privileged communications pertaining to the ISN tobgdecision to set the merger
price, as the Respondent has placed the merger faidssue.” | address those

contentions in turn.

1. Draft Documents

The attorney-client privilege prevents discovelg@mmunications between
lawyers and clients where a lawyer's advice is &bug “a professional legal
capacity;” the privilege is intended to “foster tkhenfidence of the client and
enable [her] to communicate without fear in orderseek legal advicé.” The
Petitioners here challenge the Respondent’s cldipprivilege over certain draft
documents, including draft board minutes, creatgdi®N’'s management but
“forwarded to counsel for legal review.” The Petitioners contend that the
Respondent may not “claim privilege over a documeetrely because it was
forwarded to counsef’as “ISN has never made a claim of work-produchwit
respect to draft minutes,” and “the drafts Petiia [sic] seek are of minutes in

which (1) no attorney attended, (2) no attorneyhargd and (3) the final minutes

*Lee v. Engle1995 WL 761222, at *1 (Del. Ch. Dec. 15, 1995).
® Pet'rs’ Op. Br. at 9.
®1d. at 10.



do not reflect a single conversation with coun%eIA’ccording to the Petitioners,
“ISN is attempting to shield relevant non-privileggocuments from discovery by
funneling those documents through its counsel, thatfacts contained in the draft
documents at issue “do not become privileged mdrglyansmitting those facts to
an attorney®

On the other hand, the Respondent contends taftidrard minutes anger
senot discoverable, and that “documents sent to legahsel for the purpose of
facilitating the rendition of professional legal ndees are privileged®”
understanding this Court’s decisionsImre Quest Software Inc. Shareholders
Litigation'® andJedwab v. MGM Grand Hotels, Ifitto foreclose the Petitioners’
discovery requests for draft documents. Speclficie Respondent suggests that
a comparison of draft documents sent for legalewvand their final counterparts
may reveal the underlying legal advice that caukedCompany to make certain
edits to those documents.

In Jedwal this Court denied a plaintiff's motion to compleé production of
draft SEC disclosure documents, explaining that:

Since plaintiff has available to it the publiclyefd [SEC disclosure]

documents, it is apparent that the only informatasailable from
prior drafts relates to matters appearing in pdoafts that were

" Pet'rs’ Reply Br. at 5.

81d. at 7.

° Resp't's Opp’n Br. at 8-9.

192013 WL 3356034 (Del. Ch. Sept. 7, 2010).
111986 WL 3426 (Del. Ch. Mar. 20, 1986).



deleted, augmented or otherwise modified in thalforoduct. Even a
superficial understanding of the process by whi&CSilings are

prepared by lawyers and other advisors of a clgarimits one to
understand that such modifications are made as saltreof

communications between a client or its represematiand its
lawyers*?

The Court found that the documents sought by pftanwere therefore privileged,
noting:

It might be argued that the inference of a prive@gommunication,
as opposed to the communication itself, ought nobe¢ enough to
successfully invoke the privilege, and it is doab#ly true that the
simple fact that from a document one may infer amoinication
from a client to a lawyewould not alone establish a basis to protect
such a document from discoveryHowever, at least where, as here,
the document itself is prepared by a lawyer in a sgtimwhich it is
intended to remain confidentialintii a final version is deemed
appropriate for public disclosure and where the @artinence of the
document to the discovery process is the inferediszlosure of the
communication from a client to its lawyer, it s&&k me that the
underlying policies of the lawyer-client privilegare properly
implicated and that discovery of such a documentuldo
inappropriately permit access by third parties toivileged
communications?

Though the Respondent contends thedwabis controlling here) disagree. As
made clear by the italicized language above, thertGa Jedwabwas primarily
focused on attorney participation in drafting thecuiments in dispute; where
attorneys endeavored to make legal conclusions #setappropriate inclusion or

omission of certain factsheir own work productreated in undertaking that task

121d. at *3.
131d. (emphasis added).



was protected by the attorney-client privilege. eThourt acknowledged that in
circumstances where, as here, drafts were not dpeeljby a lawyerin a setting in
which [they were] intended to remain confidentiah& ability to infer an attorney-
client communication “would not alone establish asib to protect such a
document from discovery* | therefore find unpersuasive the Respondent’s
contention that, though the documents in disputeewet drafted by an attorney,
management’s decision to send those documentsgtd t®unsel “for review”
caused them to become privileged.

The Respondent also cites this Court’s decisiorQuest for the broad
proposition that draft documents are not discoMerabln Quest plaintiffs sought
production of draft minutes of special committeeetimegs “because the produced
[final] minutes were unsigned, not final, and prephin large tranches® The
Court denied the request basedlL@® v. Engls application of the work-product
doctrine!” which doctrine applies only “to materials an aiey assembled and
brought into being in anticipation of litigatiof”in protection of “the privacy of
lawyers in their work . . . ®® Here, where attorneys did not draft the minutes o

other documents requested by the Petitioners, idothdy gather the information

1d. (emphasis added).
1> Resp’t's Opp'n Br. at 8.
'®In re Quest Software Inc. S’holders Liti@013 WL 3356034, at *5.
171d.; see alsd_ee 1995 WL 761222, at *6 (applyindgedwab as “[t]here, the draft documents
consist[ed] of both factual and opiniarork product) (emphasis added).
ig Leg 1995 WL 761222, at *4.
Id.



contained therein, the work-product doctrine doatsshield such documents from
production, and the Court’s holding with respectdtaft documents iQuestis
inapposite.

Ultimately, as the Respondent has presented noiggve basis to find that
the draft documents, including draft minutes, saubli the Petitioners are
privileged, | recommend the Court find that tha¢yhare not, and accordingly
compel their production.

2. “At-Issue” Exception

The Petitioners also seek to compel the produaifotiocuments reflecting
otherwise-privileged communications evidencing hibes ISN board arrived at the
merger price. Because the Respondent has inditadeds valuation expert may
place some weight on the merger price in his exggrort—in other words, that
the Respondent may take the position at trial tthetmerger price is indicative of
the fair value of ISN—the Petitioners contend et Respondent has placed the
merger price “at issue” such that the “at-issueCegtion to a claim of privilege
applies.

As this Court explained iQuest

The “at issue” exception to the attorney-clienwipege exists where

either “(1) a party injects the privileged commuations themselves

into the litigation, or (2) a party injects an issato the litigation, the

truthful resolution of which requires an examinatiof confidential

communications.” The exception “rests upon a Essrationale” and
recognizes that a party cannot use the attorneypdtirivilege as both



a “shield” from discovery and a “sword” in litigan. A defendant

may not refuse to produce privileged attorney-¢l@mmunications

only to rely subsequently on the substance of tkosemunications to

prove its casé’
The issue the Petitioners contend the Respondenhjexted into this litigation is
whether the merger price is indicative of the femtue of ISN; the documents
requested are communications reflecting how the b8akd arrived at that merger
price, as the Petitioners contend that access d@obtiard’s “contemporaneous
communications” is necessary to fairly test theedgm that the merger price
accurately reflects the fair value of ISN. | dissg however, that confidential
communications are necessary to fairly test thaerisn. For one, both parties
bear the burden at trial to establish the fair gaiti ISN?* and in meeting that
burden, the Respondent’s expert will be unableetg on any information not
produced to the PetitionefSthe “fairness rationale” noted above is therefooe

implicated. Perhaps more importantly, the Petdrsnhave ready access to

information sources necessary to test the assettiah the merger price is

Y |n re Quest Software Inc. S’holders Liti§013 WL 3356034, at *2 (citations omitted).

21 See Highfields Capital, Ltd. v. AXA Fin., In839 A.2d 34, 42 (Del. Ch. 2007) (“Both parties
‘have the burden of proving their respective vaaratpositions by a preponderance of the
evidence.™) (citations omitted).

22 See, e.g.Grunstein v. Silva2012 WL 5868896, at *1 (Del. Ch. Nov. 20, 2012D¢laware
decisions involving the ‘sword and shield’ concdyve precluded a party from shielding
evidence from an opposing party and then relyinghenevidence at trial to meet its burden of
proof on an issue central to the resolution of plagties’ dispute.™) (quotingAir Prods. &
Chems., In¢.2011 WL 284989, at *3 (Del. Ch. Jan. 20, 2011d); (“Because Defendants’
knowledge and understanding of these issues aszllmasthe advice of counsel, the Court will
not allow Defendants to use this evidence whemPBis have been shielded from it.”).



indicative of the fair value of ISN: namely, theyaynask the ISN managers and
directors at deposition what actions were takesrtive at the merger price, and on
that basis demonstrate that the merger was naethdt of a market canvass and
arm’s length negotiatioff. That possibility is not the Petitionersodle source of
information, but supplementsthe Respondent’s production of non-privileged
documents describing the steps taken by the ISKdboasetting the merger price,
including the January 9, 2013 board meeting minateshich meeting the board
approved the merger agreemé&hthe 2011 valuation opinion upon which the
board based the merger priceand an email circulated among management
reflecting certain adjustments made to that vatugfi Because to “truthfully
resolve” whether the merger price is indicativefaf value does not require the
disclosure of confidential communications, | recoemth the Court decline to
compel production of the privileged documents Retérs seek.

II. Conclusion

23 SeeHuff Fund Inv. P’ship v. CKx, Inc2013 WL 5878807, at *11 (Del. Ch. Nov. 1, 20{3)
rely on the merger price as the best and mostieliadication of CKx’s value. This Court has
previously recognized that ‘an arms-length mergeepresulting from an effective market check
is entitled to great weight in an appraisal.” ledewhen this Court has evaluated claims that
transactions between a corporation and its fidiesawvere not entirely fair, we have identified
the paradigm of aarms-length negotiation or public aucti@s the standard against which an
interested transaction should be compared.”) {oitatomitted) (emphasis added).

24 pet'rs’ Op. Br. Ex. E.

*°1d. Ex. G.

26 1d. Ex. I. ISN has also produced handwritten notesrsarizing adjustments made to the
2011 valuation.Seed. Ex. H.



For the foregoing reasons, | recommend the Pe#itsl Second Motion to
Compel be granted in part and denied in part. férréhe parties to Court of

Chancery Rule 144 for the process of taking exoaptto a Master’s Final Report.

Sincerely,
/s/ Kim E. Ayvazian
Kim E. Ayvazian

Master in Chancery
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