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BeforeHOLLAND, JACOBS, andRIDGELY, Justices

This 23 day of January 2014, upon consideration of theigsr
briefs, their supplemental memoranda, and the debetow, it appears to
the Court that:

(1) The appellant, Joseph M. Walls, filed this eglpfrom two
orders of the Superior Court. The first decisidated August 21, 2012,
revoked Walls’ privilege to file his civil compldim forma pauperigIFP).
The second order, dated October 17, 2012, ultimadedmissed Walls’
complaint after he failed to pay the required @lifiee. After careful

consideration of the parties’ respective positions, find no merit to the



issues Walls raises in this appeal. Accordinglg affirm the Superior
Court’s judgment.

(2) The record reflects that Walls is an inmatetre# Vaughn
Correctional Center. He has been incarcerateck si886. The appellees
are State officials employed by the Department @fr€ction. On April 27,
2012, Walls filed a civil complaint against the afypes alleging that they
had engaged in a conspiracy to violate his contral rights. The
allegations stemmed from an incident that occuwadMarch 26, 2010
during which a correctional officer allegedly pladtmarijuana in Walls’
prison cell. Walls sought damages as well as & @ff mandamus
compelling the defendants to comply with the law.

(3) The Superior Court initially granted Walls’otion to file his
complaintin forma pauperis In the affidavit in support of his motion, Walls
was asked to identify each previous action or apjped he had filed in any
State or federal court. Walls identified only priguperior Court action and
the appeal therefrom. The appellees filed a motoonevoke Walls’ IFP
status under 10 Del. C. § 8804(f) on the ground \Walls, on three or more
prior occasions while incarcerated, had filed al aection or appeal in a
Delaware state or federal court that had been dsadion the grounds that it

was frivolous, malicious, or failed to state a elaipon which relief could



be granted. After Walls filed a response, the Superior Caydnted the
State’s motion, finding that Walls had filed atde#ree prior civil actions
that had been dismissed as frivolous or malicioutaul failed to state a
claim. Walls appeals that ruling.

(4) Walls raises three issues in his opening lorefippeal. First,
he contends that, und&urley v. GaetZ he did not have the requisite three
prior strikes against him because only one of hisrivil complaints had
been dismissed in its entirety for the limited messet forth in 10 Del. G
8804(f). Walls next asserts that his most recesthpiaint sought an
extraordinary writ and that extraordinary writs aeempt from the three
strikes provision of Section 8804(f). Finally, Wsahrgues that the three
strikes rule violates the Delaware Constitutionguese it restricts his access

to the courts, violates precepts of due process el protection, and

! SeeDEL. CoDE ANN. tit. 10, § 8804(f) (2013). Section 8804(f), whits commonly
referred to as the “three strikes” rule, provides:

(M In no event shall a prisoner file a complantappeal of a judgment arising from
a complaint brought in forma pauperis if the priesomas, on 3 or more prior
occasions, while incarcerated or detained in amylitig brought an action or an
appeal in a federal court or constitutional ordtaty court of the State that was
dismissed on the grounds that it was frivolous,ici@ls, or failed to state a claim
upon which relief may be granted unless the prise@nder imminent danger of
serious physical injury at the time that the conmplaf is filed. Complaints or
appeals therefrom dismissed prior to the enactroktttis section shall be counted
for purposes of determining the number of previpusmissed proceedings. No
petition for a writ of habeas corpus or any apdeain the denial of any such
petition shall be dismissed under this subsection.

2 625 F.3d 1005, 1008 {7Cir. 2010).



violates the separation of powers doctrine thahiprts the legislature from
encroaching upon the jurisdiction of the courtse ®ddress these claims in
order.

(5) Walls first argues that the Superior Couredrin revoking his
IFP status because he did not have the requisie tsirikes against him
because he had only one prior action dismissets$ ientirety as frivolous or
malicious or for failure to state a claim. In sagpof this argument, Walls
cites toTurley v. Gaetzin which the United States Court of Appeals foz t
Seventh Circuit interpreted 28 U.S.C.A. 8§ 1915(gg, federal counterpart to
Delaware’s “three strikes” rule. THeurley court held that partial dismissal
of a complaint for failure to state a claim did romunt as a strike under
Section 1915(g) if other claims were allowed toge®d on the merits. In
response to Walls’ argument, the State contends dtieer courts since
Turley have held that the partial dismissal of a civingaint for failure to

state a claim may be counted as a strike undeioBer®15(g)*

% See Thomas v. Parkes72 F.3d 1182 (IDCir. 2012) (holding that a mixed disposition,
e.g., dismissal of some claims for failure to statelaim and summary judgment on the
remaining counts for failure to exhaust administetremedies, constitutes a strike
because no claim was allowed to proceed on thetsheBee also Ball v. Famigljor26
F.3d 448, 460-63 (3d Cir. 2013) (holding that, ases where an affirmative defense such
as failure to exhaust or the statute of limitationsmmunity, is apparent on the face of
the complaint, the dismissal of the complaint oohsgrounds may constitute dismissal
for failure to state a claim under Rule 12(b)(6) e counted as a strike under Section
1915(q)).



(6) We find it unnecessary to reach this argunent/all’s case,
however. Walls, in fact, has had at least threergrases dismissed in their
entirety in order to justify revocation of his IFRatus. In Walls v.
Williams® the United States District Court dismissed Watismplaint as
frivolous. In Walls v. Taylof the Superior Court dismissed Walls’
complaint as factually and legally frivolous. Higain Walls v. Little’ the
Superior Court held that Walls’ complaint failed gtate a claim and also
that the defendants had qualified immunity. Alietl decisions count as
strikes under Section 8804(f). Accordingly, weejWalls’ first argument
on appeal.

(7) Walls next claims that the three strikes mkey be applied only
to bar civil complaints and not to bar petitions éxtraordinary writs. Thus,
he argues that the Superior Court erred in applgagtion 8804(f) to his
cause of action below because his complaint indwdelaim for mandamus

relief. We disagree. Even assuming that Wallshglaint constituted a

* Walls has been such a prolific litigant of mesg#eclaims since his incarceration that the
Superior Court in 1989 ordered that Walls not bempged to pursue further civil
litigation without prepayment of the filing feeslass he first could establish probable
cause that he had a valid claim for reli€ee Walls v. New Castle County Pqlit889
WL 434776 (Del. Super. Mar. 27, 1988jf'd, 1989 WL 88651 (Del. July 17, 1989).

®>Walls v. Williams99-183-RRM (D. Del. 1999).

® Walls v. Tayloy 2004 WL 906550 (Del. Apr. 26, 2004) (affirming f@uior Court's
dismissal of Walls’ complaint as factually and ligé#ivolous).

"Walls v. Little 2011 WL 5288871 (Del. Super. Aug. 15, 2011).



properly-filed petition for an extraordinary wrif mandamus, he is simply
wrong in arguing that Section 8804(f) does not gpplextraordinary writs.
Section 8801(1) specifically defines the term “cdeint,” which is used is
Section 8804(f), to mean “any civil action or mikaeeous actioror any
application for an extraordinary writ® Although Section 8804(f)
specifically provides that no writ dfabeas corpushall be dismissed under
the three strikes rule, that exemption has no eaftin to Walls’ complaint
in this case. Accordingly, we reject Walls’ secandument on appeal.

(8) Walls’ final argument on appeal is that theeth strikes rule
violates the Delaware Constitution because it igstrhis access to the
courts, violates precepts of due process and guatdction, and violates the
separation of powers doctrine that prohibits thlgslature from encroaching
upon the jurisdiction of the courts. We disagré&ection 8804(f) does not
bar a prisoner’s access to courts in Delawareonly denies the prisoner
who has a history of meritless civil litigation amtho isnot under imminent
danger of serious physical injury at the time dingg his most recent
complaint from being granted “the privilege of rigj [another complaint]

before he has acquired the necessary filing fedforeover, Walls’ equal

® DEL. CoDEANN. tit. 10, § 8801(1) (2013).
® Abdul-Akbar v. McKelvie239 F.3d 307, 314 (3d Cir. 2001).



protection argument fails becauseligent prisoners are not entitled to any
heightened protection under the egpeitection claus& Finally, we find
no merit to Walls’ contention that Section 8804(Dlates the separation of
powers doctrine because the statute is a purelsedroal rule that does not
impinge upon the jurisdiction of the coutts.We do not, however, address
the State’s suggestion that the rule is mandatodyraust be applied by the
courts without the exercise of judicial discretion.

NOW, THEREFORE, IT IS ORDERED that the judgmenttbé
Superior Court is AFFIRMED.

BY THE COURT:

/s/ Henry duPont Ridgely
Justice

101d. at 317.

11 See Rivera v. Allin144 F.3d 719, 725 (T1Cir. 1998) (holding that the federal three

strikes rule did not violate the separation of pmwvdoctrine because the statute is a
purely procedural rule that neither creates nohibits any cause of action from frequent

filer prisoners)abrogated on other grounds Bgnes v.Bocks49 U.S. 199 (2007).



