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Dear Litigants:
The University of Delaware Wind Turbine (the “Turbine”) is the most
imposing structure in the City of Lewes. It weighs over 300 tons.1 The tower itself
is 256 feet tall, counting neither the nacelle nor the added reach of the 144-footlong sails.2 It can be seen from anywhere in town, and far at sea. To some, no
doubt, it is an engineering marvel, or a piece of industrial sculpture. To others,
including the Plaintiff here, the Turbine is a hulking giant that must be opposed.
The Plaintiff has had a run at this giant before, in the original incarnation of this
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action, and in the Federal action in favor of which this matter was stayed. Now,
unlike his literary predecessor,3 the Plaintiff mounts not a frontal attack, but a
flanking action, tilting not at the Turbine itself but at the construction of an access
road designed to run nearby, with this temporary restraining order request as his
Rocinante. Like the good Don, however, his effort, at this stage at least, is for
naught; he cannot show irreparable harm, and so is entitled to neither expedition
nor a temporary restraining order.
The original Complaint in this action alleges a number of illegalities in the
permitting, funding and construction of the Turbine. It alleges a conspiracy among
the Defendants to construct the Turbine illegally (Counts I and II); a conspiracy to
defraud the Lewes City Treasury and misuse public land (Count II); violations of
the Freedom of Information Act (Counts III and IV); and claims sounding in
nuisance, negligence and fraud (Counts VI and VII).4 The Complaint seeks an
injunction ordering the removal of the Turbine, among other requests for relief.5
Pertinent to the expedited relief currently requested, Count VII of the Complaint
charges the Delaware Department of Natural Resources and Environmental
Control (“DNREC”) and the University of Delaware (“UD”) with “gross and
wanton negligence [creating] a public safety hazard for citizens by approving [the
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University’s] realignment of the connector road,” an access road running from
Pillottown Road to New Road, near the Turbine.6 That Count provides that:
DNREC established a setback distance from the turbine for a public
road but approved a number of UD-requested realignments that put
the roadway of the existing public road and planned connector road
closer than the setback of 615 feet. The present roadway puts citizens
walking or driving it in harm’s way.7
In the relief section of the Complaint, the Plaintiff pleads:
330. DNREC eliminated certain proposed locations for the turbine
because these sites were too close to the turbine [sic] and, therefore, a
public hazard.
331. DNREC allowed UD to dictate a new roadway that passes
impermissibly close to the turbine according to the safety standards
established by DNREC.
332. The Delaware taxpayers should not be forced to fund a public
hazard which is a misuse of public funds.
333. Equity also supports this relief.8
While the term “this relief”—referenced in Paragraph 333 as a remedy for
the improper placement of the current and “new roadway” (the “Planned
Roadway”)—is unclear, it presumably refers to the Plaintiff’s request that I issue
an injunction to remove the Turbine. A fair reading of the Complaint is that the
Plaintiff alleges that both the existing roadway and the Planned Roadway are
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impermissibly or illegally proximate to the Turbine, and that I should therefore
order removal of that structure.
This action was stayed by a Stipulation of the parties, entered as an Order on
June 24, 2013, pending the resolution of a motion to dismiss the Federal action
also brought by this Plaintiff in the District of Delaware.9 The Federal action
involves the same facts and issues present here, and the motion to dismiss is still
pending. Nonetheless, on October 11, 2013, the Plaintiff moved for a temporary
restraining order in this action to prevent construction of the Planned Roadway
referred to in Paragraphs 330 through 333 of the Complaint. According to the
Plaintiff’s Brief in Support of the Temporary Restraining Order, the Planned
Roadway will connect “New Road to Pilottown Road to ease access of boat traffic
to the new boat ramp in the vicinity of Roosevelt Inlet.”10 According to the
Plaintiff, “DNREC established an exclusion zone for public roads in this area
because of hazards related to the Turbine.”11 Allegedly, the existing road is itself
illegally placed, and the Planned Roadway—together with an adjacent
“bike/walking path”—will put “even a larger portion of that roadway within the
turbine danger zone.”12 The Plaintiff alleges that construction of the Planned
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Roadway commenced in the first week of October 2013.13 The Plaintiff generally
contends that construction of the Planned Roadway in the “danger zone” is illegal,
and consequently, it would be unusable; therefore, its construction is a waste of
funds. That is the only harm alleged in the Plaintiff’s brief.
As noted above, by Stipulation, the parties sought a stay of this action,
including those allegations involving construction of the Planned Roadway. I
adopted that Stipulation as an Order of this Court. The Plaintiff has now moved to
expedite the proceedings, for a TRO enjoining construction, and implicitly, to lift
the stay; argument on his motions was heard yesterday.
In order to prevail on a motion for expedited relief, a plaintiff must
demonstrate a colorable claim and threatened imminent irreparable harm, such that
the threat of harm justifies the costs to the litigants and the court of an expedited
proceeding.14

To demonstrate entitlement to a temporary restraining order, a

plaintiff must show some likelihood of success on the merits, a threat of imminent
irreparable harm, and that the threatened harm outweighs the harm faced by the
defendant should the court grant the relief sought.15 Common to both motions,
therefore, is the necessity that a plaintiff demonstrate a threat of imminent and
irreparable harm. Such a demonstration is lacking here.
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I assume for purposes of analysis that the State has begun the construction of
a new connector road that is illegally placed. The Plaintiff is a vigorous, intelligent
and knowledgeable advocate of that proposition, as he demonstrated at oral
argument.16 Assuming the stay in this action is ultimately lifted, and assuming his
action survives case-dispositive motions, the Plaintiff will have an opportunity to
prove his substantive assertions, including this one, at trial.

Nothing in the

proposed construction risks irreparable harm to the Plaintiff’s interests, however.
Any such construction on the State’s part is with full knowledge of the allegations
and requests for relief in the Complaint. If the Plaintiff is correct, any harm can be
remedied by an order from the Court enjoining public use of the roadway, and the
State has implicitly accepted this risk. In fact, the very relief requested in the
Plaintiff’s Complaint is removal of the Turbine itself, which would eliminate any
“danger zone” and thus leave the Planned Roadway usable even under the
Plaintiff’s theory of the case. The Plaintiff points out, however, that equitable
relief may leave a portion of the Planned Roadway unusable, and argues that, in
that instance, the funds spent on its construction would amount to irreparable harm
to him as a taxpayer. First, assuming, without deciding, that the Plaintiff is a
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The Plaintiff alleged numerous other problems with the process that led to construction of the
Planned Roadway at oral argument.
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taxpayer and that that status confers standing,17 any resulting harm is far too
attenuated and speculative to amount to cognizable irreparable harm to the
Plaintiff’s interests.18

Restraining orders and preliminary injunctions are

extraordinary remedies, which equity will only countenance to prevent substantial
and tangible harm.19 A plaintiff cannot demonstrate irreparable harm for TRO
purposes merely by making a colorable assertion that a public expenditure will
prove to be improvident and thus inimical to his interests as a taxpayer.
At oral argument, the Plaintiff argued that he faces irreparable harm if the
Planned Roadway is constructed because he will be tempted to walk down it,
subjecting himself to the risks of the “danger zone.” Harm is not irreparable if it is
easily avoided, nor is it imminent where, like the danger Plaintiff alleges from the
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Planned Roadway, it is months from arising.20 In other words, the Plaintiff has
failed in his attempt to demonstrate that absent a restraining order, he faces
imminent irreparable harm.21 Therefore, the Plaintiff’s motions for expedition and
a temporary restraining order are DENIED. The stay of this action remains in
place.
Because the Plaintiff has not shown irreparable harm, I need not address the
Defendants’ defenses, including equitable jurisdiction and standing. Nothing in
this Letter Opinion prevents any party from raising those issues as appropriate
once the stay is lifted. To the extent the foregoing requires an Order to take effect,
IT IS SO ORDERED.
Sincerely,
/s/ Sam Glasscock III
Sam Glasscock III
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