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RIDGELY, Justice:



This is a proceeding, under Article IV, Section &10f the Delaware
Constitution and Supreme Court Rule 41, on questiminlaw certified by the
Family Court of the State of Delaware and accepiethis Court. In this opinion
we address whether in-house counsel appointed éoydimily Court to represent
indigent parties in dependency and neglect proogsdhave qualified immunity
from malpractice liability. We also address whetHack of professional
malpractice insurance coverage constitutes “goadesato withdraw from court-
appointed service.

Plaintiffs-Below/Appellees Carl and Pamela Mort6tin¢ Mortons”) filed a
petition for guardianship of a minor child agairi3éfendant-Below/Appellant
Terry Hanson (the “Hansons).Because the Hansons are indigent, the Family
Court appointed an attorney to represent them. akteeney, sought to withdraw
from representation, because neither he nor hislog®p carry professional
malpractice insurance.

The Family Court seeks guidance on the potentidpraetice liability for
in-house counsel appointed by a court to represeingent parties. The Family
Court certified to this Court two questions of law/follows:

(1) Is an attorney serving as in house counselcorgorate

practice,” who is appointed by the Family Courteépresent an
indigent parent in child dependency and neglectgedings

! With the exception of thamici curiae the names in this case are pseudonyms assigribisby
Courtsua spontgursuant to Del. Sup. Ct. R. 7(d).
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provided with qualifiedlimmunity from malpractice liability in
his or her role as a court-appointed counsel byOkaware
Tort Claims Act (“Tort Claims Act”), or any otherngilar

protection against malpractice liability such as dffice of the
Child Advocate Statute (“OCA” Immunity Statute), |Beare’s
Good Samaritan Statute, or any other applicabl@ law

(2) Whether or not such court appointed counsebigered by
the Tort Claims Act or other applicable law, doeskl of
malpractice insurance by in-house counsel in “caEf®
practice” constitute “good cause” to withdraw frooourt-
appointed representation under Delaware Rule ofeBsmnal
Conduct 6.27?

We answer the first certified question in the AFMIRTIVE. In-house
counsel appointed by the Family Court have qualifienmunity under the
Delaware Tort Claims Act. We answer the secondifiegl question in the
NEGATIVE. A lack of malpractice insurance is ngiobd cause” for an attorney
to withdraw from court-appointed representation.

Facts and Procedural History

The material facts are not in dispute. The Mortaresthe maternal aunt and
uncle of a young child. The Mortons filed a Petitiin the Family Court for
Guardianship of the Child. Responding to the Petitvere the Child’s Mother
and Father (the “Hansons”), who themselves reqteesie named the Child’'s

guardians.

%2 The Family Court’s certified question referredfimited” immunity. We use the term
“qualified” here to maintain uniformity with our jor decisions.

3



The Family Court, finding the Hansons to be indigappointed Attorney X
to represent them. Attorney X is employed as indeocounsel to a large
Delaware corporation (“Corporation A”). To his dig Attorney X has
volunteered to performro bonowork through Delaware Volunteer Legal Services
(“DLVS”) and the Office of the Child Advocate (“OCRA The appointment in
this case was not made through either organization.

In his position as in-house counsel, Attorney Xrdycclient (apart from his
volunteer work) is Corporation A. Very few of tingatters in which Attorney X
engages take place in Delaware courts. He is eag@g‘corporate practice” and
not the “private practice” of law as that term ised on the Delaware Supreme
Court Registration Statement. Under this designathttorney X is not obligated
to certify a statement of status of insurance cayeifor legal malpractice liability.
Neither Attorney X nor Corporation A maintains ms$ional malpractice liability
coverage for representation of non-Corporationiénts. Based on the absence of
protection against exposure to a potential malpraatlaim by Hanson, Attorney
X moved to withdraw his representation on the gdbtimrat his appointment “poses
an undue and unnecessary hardship.” It is undesipiliat Attorney X has a strong
and laudable history giro bonowork before the Delaware courts, and sought to
withdraw due solely to concerns about his profesdianalpractice insurance

coverage.



The Family Court ordered briefing on Attorney X’'®tion to withdraw, and
appointedamicus curiaeto file a brief in opposition to Attorney X’'s arguamt.
The Family Court then certified the two questiohsaw for this Court to consider,
which we accepted. During the course of this pedo®y we permitted corporate
employers E.l. du Pont de Nemours and Company (&bt and W.L. Gore &
Associates, Inc. (“Gore”) to submit a brief @asici curiaein support of Attorney
X’s position.

Discussion
Certified Question One: Immunity Under the Tordi@is Act

The first certified question asks whether immungtygranted by applicable
law, is under any or all of three statutes: th&c®fof Child Advocate (“OCA”
Immunity Statute), the Good Samaritan StatuteherTtort Claims Act. The OCA
Immunity Statute only applies to attorneys and atier persons “employed by or
contracted by or volunteering for the Office of tBild Advocate.® It is not
disputed that Attorney X was appointed by the Far@iburt to represent Hanson.
Nothing in the record suggests that this represientas in any way connected
with the OCA or connected to Attorney X's past vaker work for the OCA. The

OCA Immunity Statute is inapplicable here.

3 29Del. C.8 9008A.



Delaware’s Good Samaritan Statute only provides umtg in seven
narrowly enumerated emergency scenarios, none afhwdre implicated by the
issues presented in this cds&@he Good Samaritan Statute is also inapplicable.

We find, however, that the Delaware’s Tort Claims Applies. One of the
purposes of the Tort Claims Act is to “discourage Isuits which might create a
chilling effect in the ability of public officialoor employees to exercise their
discretionary authority?” The Tort Claims Act provides in pertinent part:

[N]Jo claim or cause of action shall arise, and odgment,

damages, penalties, costs or other money entitiestall be

awarded or assessed against the Stasngrpublic officer or
employee . .whether electedor appointed . .where the
following elements are present: (1) The act or s

complained of arose out of and in connection witte t
performance of an official duty. . .(2) The act aission

complained of was done in good faith and in thieeb#hat the

public interest would best be served thereby; &dte act or
omission complained of was done without gross ontam

negligence.

The Tort Claims Act defines “employee” as usechim $tatute as:

* Seel6 Del. C.§ 6801(a) (“Notwithstanding any inconsistent psimis of any public or private
and special law, any person who voluntarily, withitne expectation of monetary or other
compensation from the person aided or treated ersrfast aid, emergency treatment or rescue
assistance to a person who is unconscious, illrexdjor in need of rescue assistance, or any
person in obvious physical distress or discomfoallsnot be liable for damages for injuries
alleged to have been sustained by such persom dafbages for the death of such person
alleged to have occurred by reason of an act ossion in the rendering of such first aid,
emergency treatment or rescue assistance, unissssiiablished that such injuries or such death
were caused willfully, wantonly or recklessly or ¢mpss negligence on the part of such
person.”)

> Doe v. Cates499 A.2d 1175, 1181 (Del. 1985).

® 10Del. C.§ 4001 (emphasis added).



[A] person acting on behalf of a government entityany
official capacity, whether temporarily or permargntand
whether with or without compensation from localatet or
federal funds, including elected or appointed ddfs; volunteer
firefighters and rescue squad members where tloeieesgquad
receives full or partial financial support from pchl

subdivisions or from the State, but the term “ergptd shall
not mean a person or other legal entity actindh@xdapacity of
an independent contractor under contract to theemuonent
entity.

Although the language of the Tort Claims Act makesexplicit reference to
public defenders, we held Wick v. Hallerthat “the qualified immunity set forth in
§ 4001 applies to public defendefs.In so concluding this Court agreed with the
trial court that public defenders were coveredhs Tort Claims Act because they
could be classified as “public employees [of that&§tengaged in duties involving
the exercise of discretiol.”"We rejected the argument that public defenders we
entitled to absolute immunity rather than the diei immunity that the Tort
Claims Act provides under § 40’1.We held that despite “well-founded” public
policy concerns that support granting public deérsdabsolute immunity, “it is for
the General Assembly to determine whether the sadp& 4001 should be
expanded™

This Court again discussed the meaning of “employeeler the Tort

" 10Del. C.§ 4010(1).

EVick v. Haller 522 A.2d 865, 1987 WL 36716, at *3 (Del. Mar1287).
Id.

104,
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Claims Act inBrowne v. Robl¥ The lawyer inBrownewas appointed pursuant to
Title 29, Section 4605 of the Delaware Code, whpobvides for the appointment
of lawyers to indigent criminal defendants. Thatgte also entitles the lawyer to
“reasonable compensation and reimbursement” faisarsd expenses, as fixed in
a contract between the lawyer and the cuMVe found that appointed attorneys
“serve in the same capacity as public defendepdacang the latter when they are
unavailable.* They cannot pick and choose their clients, aritheemay court
appointed counsel. Further, including appointddrageys within the immunity
protection of the Tort Claims Act served the swititpurpose of avoiding the
“potential chilling effect” created by the thredtroalpractice liability:> We noted
several public policy reasons favoring immunity foourt appointed defense
counsel: the need for counsel to fearlessly andpaddently litigate claims; the
duty to take on any client; the public interesawoiding duplicitous litigation; and
“the special relationship that exists between ahgent client and his appointed
counsel.”™ In concluding that the Tort Claims Act protectedurt appointed
counsel, we stated:

[T]he special attorney-client relationship that stgi between
court appointed counsel and indigent persons adcu$ea

12 Browne v. RobtB83 A.2d 949 (Del. 1990).
31d. at 950; 2Del. C.§ 4605.

4.

151d. at 952 ¢iting Cates 499 A.2d at 1181).
181d. at 951-52 (citations omitted).



crime mandates that the former be entitled to §edli
immunity from certain civil suits under the Staterfl Claims
Act. These contract lawyers do not have the gbivhich they
ordinarily would possess in the marketplace, teeatejsuch
clients or cases. . . .a failure to recognize ttegutory and
common law principles of qualified immunity would
unnecessarily “chill” the private contract attorngystem that
29 Del. C.§ 4605 mandat€'s.

There is no language Browneindicating that the Tort Claims Act or the
holding in that case is limited to criminal apponeints made pursuant to P@l C.
8 4605. The public policy considerations recogthizeBrowneapply to attorneys
appointed to represent indigent parents in Famiyr€C proceedings. Like the
court appointed attorneys iBrowne attorneys appointed to represent indigent
parents have the same special relationship withr ttleents as do attorneys
representing indigent criminal defendants. Als&ge lattorneys appointed to
indigent criminal defendants, Family Court appa@stelo not have the ability to
reject such clients or cases. Finally, attorneggoated by the Family Court
promote the public welfare by independently litiggtclaims of clients who might
otherwise be left without representation.

We accordingly find that the first certified questishould be answered in
the affirmative: the Tort Claims Act extends quabf immunity to attorneys
appointed by the Family Court to represent an iwigparent in a child

dependency and neglect proceeding.

" Browne 583 A.2d at 952.



Certified Question Two: ‘Good Cause’ for Withdraw

Delaware Rule of Professional Conduct 6.2 proviti@$ a court-appointed
attorney may only withdraw from the appointment‘fgood cause™ Good cause
includes when the representation will result in tamreasonable financial burden
on the lawyer Additionally, DRPC 1.16(b)(6)-(7) allows an attey to
withdraw his or her representation if it will resuh an unreasonable financial
burden or when other good cause to withdraw eXists.

Delaware Supreme Court Rule 52 states the requmsnier admission to
the Delaware Bar, including sitting for the Bar Ennation?* Delaware Supreme
Court Rule 55.1 allows attorneys admitted in ofjaeisdictions to practice as in-
house corporate counsel in Delaware, with the datied such attorneys cannot
appear in cou> Non-Delaware attorneys permitted to practice pams to Rule
55.1 may engage ipro bonowork in Delaware, so long as tipeo bonowork is
under the auspices of a Delaware organization @upervised by a Delaware
attorney?®

The parties contend that if there is no immunitytotect in-house counsel

appointed by the Family Court to represent indigenrents, there is good cause to

18 Del. R. Prof. Conduct 6.2.

9 Del. R. Prof. Conduct 6.2(b).

20 Del. R. Prof. Conduct 1.16(b)(6)-(7).

L See generallpel. Supr. Ct. R. 52.

22 Del. Supr. Ct. R. 55.1(a). The only appearanaek sounsel can make g hac viceor
pursuant to Delaware Supreme Court Rule 57 for agpees before the justice of the pedde.
23 Del. Supr. Ct. R. 55.1(g).
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withdraw under DRPC 6.2(b). The Corporateicialso contend that there is good
cause for in-house counsel appointed by the Fa@durt to withdraw under
DRPC 6.2(b), and further contend that DRPC 1.16Jbgnd 1.16(b)(7) allow
withdrawal as well. The Corporagsenici explain that corporate in-house counsel,
such as Attorney X, represent only the corporaientl and are not required to
procure malpractice liability insurance.

Given the qualified immunity provided to court apged counsel by 10
Del. C.8 4001, we are not persuaded that good cause éxisascourt appointed
attorney to withdraw from representation for ladknmalpractice insurance. No
requirement to obtain insurance coverage is impbgeithe court appointment. A
malpractice claim will be subject to dismissal lwhsgon the qualified immunity
under the Tort Claims Act. We are not persuaded the financial burden of
moving to dismiss would be any more trdgaminimis An unreasonable financial
burden upon Attorney X has therefore not been shown

Conclusion

We thank the attorneys in this case for their &mst® to the Court in
briefing and arguing the important issues raisedth®y two certified questions
before us. We answer the first certified questiothe AFFIRMATIVE, holding
that in-house counsel appointed by the Family Catetprovided with qualified

immunity under the Tort Claims Act. We answer sieeond certified question in

11



the NEGATIVE, holding that a lack of malpractice insuranceas ‘igood cause”

to withdraw from court-appointed representation.
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