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STRINE, Chief Justice:



I. Introduction

In 2003, a default judgment was entered in therCafuCommon Pleas against the
appellant, Sharon Knott, in favor of the appelleéNV Funding, LLC (the “Creditor”).
The Creditor did not attempt to execute on the [joeigt for more than nine years, until
the Creditor moved to refresh the judgment in 20IBroughout the proceedings, Knott
argued that 1@€. C. 8§ 5072, which governs the execution of judgmentsvil actions,
acts as a statute of limitations that requireshiblder of a judgment to seek to execute on
the judgment within the first five years after fbdgment is entered. The Superior Court
rejected that argument, relying on a thoughtfuislen of a Commissioner finding that
the five year limit in 8 5072 did not operate adatute of limitations, but was merely a
time period after which a judgment creditor haafiirmatively ask the Superior Court to
refresh the judgment in its discretion, rather ttlenjudgment creditor being entitled to
execute on the judgment as of right.

At oral argument on appeal, the parties acknovdddgr the first time that
perhaps the relevant statute was actuall{p&0C. § 5073, which governs the execution
of judgments that were first entered in the Cotil@ommon Pleas. But Knott argued
that the result was the same under either stdiatguse both statutes impose a five year
period of limitations on the collection of judgmentKnott’s only argument below
opposing the refreshment of the judgment was dngittaind. We do not find favor with
Knott's argument, because as we have previousty, figére is no statute of limitations

on the collection of a judgment and neither § 50828 5073 operate as a statute of



limitations on the execution of judgments. Thig Superior Court’'s grant of the motion
to refresh the judgment is affirmed.
[I. Backaground

On October 12, 2012, the Creditor moved to refeegidgment against Knott (the
“Motion to Refresh”). The judgment against Knotswfirst obtained on February 4,
2003 as a default judgment in the Court of Commiea$> Then, it was transferred to
the Superior Court on April 6, 2004 (the “Judgm@nhtThe Creditor’'s Motion to Refresh
was argued to a Commissioner of the Superior Court.

Knott argued that 10el. C. § 5072 is a statute of limitations that requites
holder of a judgment to “do something” within fiyears to be able to execute on that
judgment® Knott claimed that because the Creditor had aogkt to execute on the
Judgment for more than nine years, the Creditorrneasforever barred from executing
on the Judgment. The Creditor argued that § 5042mvot a statute of limitations, and
that it only served to extend the time period witivhich a judgment creditor could
execute on a judgment without filing a Rule to SHoause. Section 5072 extended that

period from the common law rule of one year andaeng to the five year time period

! LNVN Funding, LLC v. Knott, 2012 WL 6853516, at *1 (Del Super. Dec. 24, 201Ph)e
default judgment arose out of a suit filed by SeR@ebuck and Company against Knott after
she defaulted on her Sears’ credit card. Althaggbtt was personally served with the
Complaint, Knott did not file an Answer, and a ddfgudgment was entered against her for
$3,360.30. The Judgment was then assigned tordaitQr, who brought this action.
Answering Br. at 1.

2 LNVN Funding, LLC v. Knott, 2012 WL 68535186, at *1 (Del Super. Dec. 24, 2012)

% Appendix to Opening Br. at AO00008.



provided for in 8 5072. Neither party argued te @ommissioner that the statute was
clear and unambiguods.

The Commissioner's Recommendation concluded tleastidtute was ambiguous
and open to reasonable, differing interpretationshe Commissioner then looked to
Victor B. Woolley’s 1906 treatise on Practice irviCActions and Proceedings in the
Law Courts in the State of Delaware to interpré0%2. The Commissioner
recommended granting the Creditor’'s Motion to ReireThe Superior Court accepted

the Commissioner’s recommendation and granted tbditor's Motion.

[11. Analysis

A trial court’s interpretation of a statute is imwvedde novo.” *

Statutory
construction requires us to ascertain and giveceftethe intent of the legislaturé.The
only issue presented to the Superior Court waslvenét 5072, which was adopted in
1857, prohibits a judgment creditor from execu@ngdgment if the creditor did not
execute on that judgment within the first five ygafter the judgment was entered. Knott

argues that because the judgment against her iazénn 2003 and was not refreshed

until 2012 — over 9 years later — the Superior Ceured by executing the judgment in

* In fact, Knott's counsel’s first statement to S@perior Court was “I'm glad my learned
colleague had difficulties with that statute, besmwhen | was reading it and rereading it and
rereading it some more, unlike sometimes whend sgaipture, | just couldn’t see the light. But
that said, my reading of the statute suggests tthateyou have to do something, something
within five years.” Appendix to Opening Br. at AWW8. After explaining his interpretation of
the statute as a statute of limitations, Knott'areel said, “I don’t have a better way of statig i
especially with my difficulties trying to figure dwhat the statute was saying.” Appendix to
Opening Br. at AO0O0009. The Creditor also did argue that § 5072 was clear and
unambiguous.

® Delaware Bay Surgical Servs., P.C. v. Swier, 900 A.2d 646, 625 (Del. 2006) (“Questions of
statutory interpretation are questions of law rex@dde novo.”).

®1d. at 625 (internal quotation omitted).



violation of what she contends is the five yeatu&aof limitations created by § 5072.
Section 5072(a) provides that:

An execution may be issued upon a judgment in & &oction at any time

within 5 years from the time when such judgment eatered or rendered,
or from the time when such judgment became duetoocollect any

instalment of a judgment within 5 years from thendi when such

instalment fell due.

This section shall only apply to cases when no @xec has been

previously issued to collect such judgment or imsémt, and to cases
where 1 or more have been issued for such purposkit appears by the
return of the officer that such judgment or instai) as the case may be,
has not been paid or satisfied. As to all otheesabe law shall remain
unaffected.

Knott now argues on appe€al for the first timell that the above statutory
language is clear and unambiguous, and specificadjyiires execution on a judgment
within five (5) years from the date of entry of fnelgment’ Although that may be one
possible reading of the statute, the statute doeslearly and unambiguously require a
judgment creditor to execute on a judgment withue fears or lose the right to execute.
Section 5072 is written with permissive languageates that an executiamay be issued
at any time within five years. The statute doeissay that an execution on a judgment
must be issued within five years, as Knott suggestsd,As the Creditor argues, another
possible reading of the statute is that the statoitders on the judgment creditor the right
to execute on the judgment at any time within frears but does not prohibit a judgment
creditor from returning to court to formally mowerefresh a judgment after the five

years have expired a motion that may be granted in the discretiothefSuperior

" Opening Br. at 12.



Court. Knott appears to acknowledge that a juddroeaditor may move to refresh a
judgment so that 8 5072 will not act as a windfiatla judgment debtor who successfully
evaded execution for five yedtrsBut Knott’s argument would undercut the abilifyao
judgment creditor to execute on the refreshed juglgnbecause she argues that the five
year period in 8 5072 operates as a strict statuimitations.

Knott also devotes a substantial amount of hef boiarguing that the trial court
erroneously applied 1Del. C. § 4711, which governs liens on real estate starialysis
in order to find an ambiguity. This argument is confusing, because neither the
Commissioner’s Report nor the Superior Court’s ogtanting the Creditor’'s Motion to
Refresh reference § 4711 at all. In fact, the oafgrence to § 4711 by either the
Superior Court or the Commissioner occurred in@asp to an argument Knott herself

raised in connection with the Superior Court’s dénf Knotts’ motion for reargumenit.

8 Opening Br. at 12 (“A judgment creditor may stilbve to refresh a judgment. Therefore, the
application of 8 5072 does not act as a windfalh oeward for a judgment debtor who has been
successfully evading execution.”).

® Opening Br. at 13 (“The Trial Court erred in appty10Del. C. § 4711 to its analysis in the
instant matter because D@ . C. 8 4711 only concerns a judgment as a lien onaale.”);d.

at 14 (“The Trial Court has expanded the scopedddd. C. § 4711 beyond a judgment as a lien
on real estate, contrary not only to the plain eledr language of that statute, but the plain and
clear language of § 5072 as well. There is absiyluiothing in 1Mel. C. § 4711 that extends

8 4711 beyond a judgment as a lien on real estatds there anything in 1Del. C. § 5072 that

is incongruent with 8 4711 because of the judgroesditor’s ability to renew or refresh a
judgment.”);id. at 15 (“Even if 8 4711 and § 5072 are . . . ambigubecause they are unclear
when read together, the principles of statutorystmetion warrant an interpretation described
above. Ms. Knott most respectfully suggests thatTrial Court erroneously concluded that [ ]
reading 8§ 5072 in conjunction with § 4711 requitieel Trail Court to ignore 8§ 5072 and permit
[the Creditor] to extend its ability to executetbe judgment. . ..").

9 Opening Br. Ex. C 1 5 (“[Knott] points out thajLelgment acts as a lien on real property for a
period of 10 years unless the creditor files snitlee judgment or the debtor signs an
acknowledgement allowing it to remain as a lielut Bis case has nothing to do with real
property. Itis a personal judgment against thfertéant over a credit card debt. ... This

5



Rather than finding that 8 5072 and 8§ 4711 are guthis when read together, as
Knott suggests, the Superior Court and the Comomssiboth concluded, without
looking to § 4711, that the language of § 507)ditag alone, was ambiguous. We
agree with that conclusion. Indeedand contrary to her current position that 8 5G72 i
unambiguous$] Knott's own counsel conceded before the Commissitmat the
language of § 5072 was ambiguous by making repeatetences to his “difficulties” in
trying to figure out the statute’s facial meanig.

Because the statutory language is not clear aathbiguous, the Superior Court
did not err by considering other evidence of tha&al Assembly’s purpose in order to
“ascertain and give effect to the [reading moststsient with the] intent of the
legislature.*® That other evidence included legislative history.

Before the enactment of § 5072 in 185&he common law required an execution
“to be sued out within a year and a day after jueigtii*:

[lln the early practice of the Superior Court .it was the rule that after

judgment, if no execution was issued within a yaad a day, it was

necessary to revive the judgment Ilsgife facias] before execution could

regularly issue . . . . This practice was baseohupe theory that where a

plaintiff lay so long after his judgment was reca it was presumed that

his judgment was satisfied or that the plaintiftireleased the execution,

and therefore the defendant was not to be distuvadtbut being called
upon and having an opportunity to show that thegioent was paid,

argument is essentially a hash of different prawvisihaving quite different purposes in mind,
none of which are a help to [Knott]. The Courtriduhe argument to be non meritorious when
first presented and continues to find it non meiiess when presented a second time.”).

11 See supra note 4.

12 Delaware Bay Surgical Servs., P.C. v. Swier, 900 A.2d 646, 625 (Del. 2006).

13V/IcTOR B. WOOLLEY, PRACTICE IN CIVIL ACTIONS AND PROCEEDINGS IN THELAW COURTS IN
THE STATE OF DELAWARE § 956 (1906) [hereinafter @OLLEY].

1* WooLLEY § 955(c).



released, or discharged, or to present any othesore why execution
should not issue against hir.

As Woolley explains, this system was predicatedhemnotion that the purpose of
judgments and executions was to recover a debfrdoea defendant. But as the use of
judgments and executions began to increase asvamient way of recovering a debt due
from defendants in commercial transactions, theirement of issuing an execution
within a year and a day and recovering on it wakveavd. Thus, “there grew up a
practice of issuing an execution within the yeat day for the sole purpose of
complying with the rule, and in order to be in aifion to issue execution, if found
necessary, at some time thereaftérThat execution was then stayed, which gave the
plaintiff the ability to execute on the judgmenitaaty time during the life of the judgment
without using a writ ofcire facias.!” Because this process was cumbersome, the courts
in New Castle County and Sussex County resortéaetpractice of theices comes.*®

“The vices comes is a writ, which in fiction is issued upon all gihents of certain classes
within a year and a day after their entry or afterty become due and payable . . . [I]tis
viewed as an execution having been actually issaredhlias and other executions of
appropriate characters can be issued withanitd facias], at any time during the life of

the judgment®®

15WooLLEY § 955(c). A writ ofscire facias is “[a] writ requiring the person against whonisit
issued to appear and show cause why some mattecat should not be annulled or vacated,
or why a dormant judgment against that person shoot be revived.” Back’sLAw
DICTIONARY (9th ed. 2009).

% WooLLEY § 955(c).

" WooLLEY § 955(c).

18 The practice ofices comes was never recognized or used in Kent CountyooWEY § 957.

19 WooLLEY § 955(c).



Woolley explains that “[t]he right to issue ex@on upon a judgment at any time
after a year and a day and within the life of tdgjment, withoutdcire faciag], if a
[vices comes] had been entered thereon, maintained in Delawatie[the enactment of
§ 5072].° According to Woolley, § 5072 was intended to bierathe use of judgments
and executions for commercial purpo$es\s Woolley explains, the statute extended the
time period when execution could be issued witmesbrting toscire facias, from one
year and one day to five yedfsAfter quoting the language of § 5072, Woolleytesa
“This, when examined, means that if no realvocd comes] execution has been issued
upon a judgment within a year, execution may igkeeeon at any time within five years,
without first resorting togcire facias].” %

In other words, 8§ 5072 only changed the commonriderthat required a writ of
scire facias before execution was allowed on a judgment if nibas one year and one
day had elapsed since the judgment was enterederl5072, a writ afcire facias was
required only if five years had elapsed. Becabeentodern equivalent of a writ sdire

faciasis a rule to show cau$éand Superior Court Civil Rule 647has replaced the

rule to show cause with motion practice, the CoetlitMotion to Refresh was the proper

20 \WOOLLEY § 956.

2L\WOOLLEY § 956.

22\WOOLLEY § 956.

23 \WOOLLEY § 957.

24 See supra note 15;3see also Ex Parte Wood, 22 U.S. 603 (1824) (“The party is supposed to be
called upon to show cause, which is precisely valsaire facias requires in its official
mandate”);First Nat. Bank v. Crook, 174 A. 369, 371 (Del. Super. Dec. 1, 1933) (“B&]re

facias . . . is a continuation of a proceedingaalyebegun, and is, therefore, in the nature of a
rule to show cause why an execution should noti&su

25 Superior Court Civil Rule 64.1 provides that: t&pt where a rule to show cause is required
by statute, any matter of the type heretofore binbbgfore the Court by rule to show cause shall
be initiated by motion . . . .”



procedural method to allow the creditor to exeautdts judgment after five years had
elapsed. This is the way that § 5072 has long beerpreted by the Superior Cofft.

In short, § 5072 has long been understood asnignihe time period in which a
creditor can execute a judgment without filing atimoto refresh the judgment to five
years, rather than as a statute of limitations phatiibits the execution of judgments after
five years. That understanding is underscoreddaystbns of this Court holding that
there is no statute of limitations on judgment®elaware’’ For example, Knott's
interpretation of 8 5072 would be in tension whistCourt’s relatively recent ruling in
Gamles Corp. v. Gibson. In Gamles, the Superior Court held that because Gamles had
not renewed its judgment within ten years of entng,judgment had expired under
§ 4711%® Gamles acknowledged that its lien had expireceu8d4711, but argued that
the underlying judgment had not expired. This €agreed, and allowed Gamles to
pursue an action to collect on a judgment by wagtt@chment after more than ten years
had passed without a motion to renew the judgrfie@amlesis not directly controlling
becausé&amles dealt with a judgment based on a mortgage, wiicubject to different

statutory provisions’® But Gamles s relevant because the decision reliedGomyaquil

26 LNVN Funding, LLC v. Knott, 2012 WL 68535186, at *1 (Del Super. Dec. 24, 20tHhe
Creditor’'s] motion is not unusual and has been galyeaccepted and granted by the Superior
Court for decades.”); Answering Br. at 9 (suggestimt courts have been interpreting the
statute in the way that the creditor suggests sts@nactment).

2" Gamles Corp. v. Gibson, 939 A.2d 1269, 1272 (Del. 2007) (“Delaware hastadute of
limitations governing judgments or actions on judgts. There is only a rebuttable common
law presumption of payment after twenty years.”).

*% Gamles, 939 A.2d at 1271,

291d. at 1271-72. This case did, however, deal withdginent based on a mortgage, which is
subject to different statutory provisions, andherefore not directly controlling in this case.
%1d. at 1271-73.



& Quito Railway Co. v. Suydam Holding Corp., a decision of this Court dating to 1957,
which held that Delaware does not have a statuliengations on judgments, but only a
rebuttable common law presumption of payment aftenty years® Taken together,
Gamles andGuayaquil suggest Wooley's reading of § 5072, which is h&072 acts to
limit the time period within which a creditor cakegute a judgment without first filing a
motion to refresh the judgment to five years, igect.

By contrast, Knott's arguments that the Generaleftbly intended § 5072 to be
read as a five year statute of limitations on judgta are unconvincing. Knott argues
only that “[a]lthough the enactment of § 5072 digp@nd the time to seek execution on
judgments from one (1) year and one (1) day to f)eyears from issuance, the policy
behind limitations on collection of judgments ispi@vent satisfied judgments from
remaining on the books? Knott claims that “[ijnherent in this analysisrexognition
that a judgment creditor must take some affirmasieps to assert its interests or lose its
ability to do s0.®® But nothing inherent in the extension of the tipegiod from one year
and one day to five years compels that conclusion.

Knott's only other argument in favor of her reaglof 8 5072 as a five year statute

of limitations, is that it “promotes the societalad of diligent prosecution of claims and

31132 A.2d 60, 66 (Del. 1957) (“In Delaware ther@dsstatute of limitations as to judgments or
actions on judgments. There is only the rebuttablemon law presumption of payment after
twenty years.”)see also WOOLLEY § 965 (“Strictly speaking, there is no statutdimitations

upon judgments. There is, however, respectingmedds, a limitation by presumption, and a
limitation of the lien of the judgments prescridedstatute. A judgment in contemplation of
law, ispresumed to be paid and satisfied in twenty years afterdibiet becomes due and
payable.”) (emphasis in original).

%2 Opening Br. at 16.

% Opening Br. at 16-17.

10



execution on judgments® Knott does not argue that this was the interthefGeneral
Assembly when it enacted § 5072, only that diligaoisecution of claims is a societal
goal. But the requirement of a motion to refresteg the Superior Court the discretion
not to refresh a judgment if a creditor has no¢aetith diligence or if there is some
basis for concluding that continued enforcemerthefjudgment would be inequitable.
We agree with the Creditor’'s argument that Knatiterpretation of 8 5072 would bar
not only judgment creditors who had not diligergiecuted their judgments within five
years from executing their judgments, but also gt creditors who had diligently
executed on the judgment but whose judgment hadewn satisfied by the expiration of
the five year period®

At oral argument on appeal, this Court noted 1i@eDel. C. 8 5073 was likely the
relevant statute that applied to the judgment agadnott, because that judgment had
been entered in the Court of Common Pleas andfénaad to the Superior Court. Knott
acknowledged that, but argued that § 5073 alsoaacssfive year statute of limitations.
But, like 8§ 5072, § 5073 does not operate as ayka statute of limitations on the right
of a judgment creditor to execute on a judgmermctiSn 5073 provides that:

An execution may be issued upon a judgment recaveeéore the Court of

Common Pleas or a justice of the peace, and ofwdittanscript has been
filed and entered in the Superior Court, or on @gjuent upon an appeal

34 Opening Br. at 12.

% Answering Br. at 9. In other words, if § 5072satti bar a judgment creditor who has not
executed on a judgment within five years from easercuting on that judgment, the plain terms
of the statute would also bar a judgment creditoo Wwad executed, for example, on the wages of
the judgment debtor during the first five yearsha life of the judgment from executing on any
other asset of the judgment debtor after five ybaspassed, even if the judgment debtor
subsequently became unemployed or his wages wau#figlent to satisfy the judgment.

11



from the Court of Common Pleas or a justice of pleace, at any time

within 5 years from entering the transcript, origg the judgment on

appeal, without scire facias . . .

The language of § 5073 clearly indicates that gnueht creditor can execute on a
judgment that was recovered in the Court of ComPleas and then transferred to the
Superior Court at any time within five years withoesorting to a writ ofcire facias.

By implication, a judgment creditor can executeagndgment after five years if a writ of
scirefaciasis used.

Although neither § 5072 nor § 5073 imposes a figarystatute of limitations on
the ability of a judgment creditor to execute, #hetatutes are distinct in one respect.
Section 5072 does not identify the procedure thatlgment creditor must follow to
execute on a judgment after five years. At comiaon the judgment creditor would
have proceeded through the use of a wricafe facias, which is the equivalent of the
modern rule to show caud® Because § 5072 is silent as to the procedurehbat
judgment creditor must follow, Superior Court CiRille 64.1 — which states that
“[e]xcept where a rule to show cause is requiregthyute, any matter of the type
heretofore brought before the Court by rule to skbawse shall be initiated by motion”
— allows judgment creditors to proceed by motionetioesh the judgment. But § 5073
is somewhat different. Its text states that a faegt creditor may execute at any time
within five years without a writ afcire facias, implying that the judgment creditor can

only execute after five years with a writsmire facias. Because the statute explicitly

refers to the writ ofcire facias, it may be that the judgment creditor is requiied

36 See supra note 24 and accompanying text.

12



proceed by using a writ atire facias, and cannot proceed through motion practice under
Rule 64.1.

Thus, because the judgment in this case was olligieatered in the Court of
Common Pleas and was later transferred to Sup€dart, the Creditor may have been
required under 8§ 5073 to proceed by using a wistiok facias rather than a motion to
refresh the judgment. But Knott waived any arguintieat the applicable statute was
8§ 5073 by failing to present that argument to thpeBior Court. The interests of justice
do not require us to consider the argument on afpeénott has never complained that
the Creditor used the wrong procedures or thditatikl have used a writ gtire facias
instead of a motion to refresh. Rather, Knottmamtained only that the Creditor could
not execute on the judgment at all after five ydwd elapsed. The Creditor’s decision to
proceed to refresh the judgment by motion rathan thy a writ ofscire facias did not
deprive Knott of any due process right or subjecttb any unfairness. Because Knott
has never claimed that she was denied any rightasrprejudiced in any way, by the
Creditor’s use of a motion to refresh under 8§ 5@& interests of justice do not require
us to consider on appeal whether the Creditor shioave proceeded under § 5073
instead. Indeed, the use of a motion to refretiterahan a writ ofcire facias appears to

have advantaged, rather than prejudiced, Knottd tHa Creditor proceeded by writ of

37 Supr. Ct. R. 8 (“Only questions fairly presentedtte trial court may be presented for review;
provided, however, that when the interests of gessio require, the Court may consider and
determine any question not so presentedégalso Scion Breckenridge Managing Member,

LLC v. ASB Allegiance Real Estate Fund, 68 A.3d 665, 679 (Del. 2013) (explaining thasthi
court may consider an argument not fairly presetadte court below “only if the interests of
justice require us to do so.”).

13



scire facias, Knott would have been required to appear and staavge why the Creditor
could not execute on the judgment. By proceedinguigh a motion to refresh the
judgment, the Creditor assumed the burden to shawthe judgment should be
refreshed.
V. Conclusion

The Superior Court correctly held that 8§ 5072nbauous, that the General
Assembly did not intend 8 5072 to serve as a €atulimitations in the manner that
Knott suggests, and that the Creditor's Motion &frBsh was proper under 8 5072. Any
argument that the Creditor should have proceedddn& 5073 rather than § 5072, was
waived by Knott, and Knott was not prejudiced ity aray by Creditor’s failure to
comply with the procedural requirements of § 50T8us, the Superior Court’s grant of

the Creditor’'s Motion to Refresh is AFFIRMED.
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