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BeforeHOLLAND, BERGER andJACOBS, Justices
ORDER

This 12" day of February 2013, upon consideration of thgefiant’s
opening brief and the appellee’s motion to affimmmguant to Supreme Court
Rule 25(a), it appears to the Court that:

(1) The defendant-appellant, George Johnson, &ledppeal from
the Superior Court’'s September 13, 2012 violatibrpmbation (“VOP”)
sentencing order. The plaintiff-appellee, the &t Delaware, has moved

to affirm the Superior Court’s judgment on the grduhat it is manifest on



the face of the opening brief that this appealitaout merit We agree and
affirm.

(2) The record before us reflects that, in Noven#9, Johnson
pleaded guilty to two counts of Burglary in the fthDegree arising from
two different indictments. He was sentenced orffitise count to 3 years of
Level V incarceration, with credit for 30 days pmawsly served, to be
suspended for 1 year at Level Il probation. Ongheond count, he was
sentenced to 3 years at Level V, to be suspended fgear at Level Il
probation, to be served concurrerftlilohnson did not file a direct appeal.

(3) After committing two previous VOPs, Johnsorpegared for a
VOP hearing in the Superior Court on September 28,2. Johnson’s
violation consisted of escaping his work detail ihiat the Sussex
Community Corrections Center, a charge to whiclpleaded guilty in the
Court of Common Pleas. Johnson did not contesyVe at the hearing in
the Superior Court. After finding that Johnson ltadhmitted a VOP, the
Superior Court re-sentenced him on his first camicto 2 years and 10
months at Level V, to be suspended after 6 mordh4d8 months at Level

IV Work Release followed by 1 year of Level Il jpation. Johnson was to

! Supr. Ct. R. 25(a).
2 Johnson'’s sentencing order was modified on JariLiarg010 solely to reflect the
amount of his restitution obligation.



be held at Level V pending placement. Johnson n@asentenced on his
second conviction to restitution only.

(4) In his appeal, Johnson claims that a) hisragty failed to
recommend that the violation be dismissed or teatdteive only Level lll
probation; b) his Level V sentence was invalid xzessive; and c) under the
guidelines in the SENTAC Benchbook, Level IV Workl&ase should not
have been imposed because of his previous escape.

(5) The transcript of the VOP hearing reflects ttiliimhnson
admitted to the judge that he had escaped frorwditk detail on August 31,
2012 while on Level IV Work Release and that he pexhded guilty to a
charge of Escape in the Court of Common Pleaswfach he received a
sentence of 30 days at Level V.

(6) The transcript also reflects that the judgeiewed a letter
written by Johnson, which stated that he had almsmbirom his work detail
so that he could appear before the judge and agpkestion regarding his
sentence. The judge checked the file and asceddimat Johnson already
had received an answer to his question regardisgdmtence. The judge
then asked Johnson if there was anything else héeddo say and Johnson

said, “No, sir.”



(7) Itis well-established that probation is act“af grace” and that
the sentencing judge has broad discretionary peviren deciding whether
or not to revoke probatich.In order to revoke probation, there need only be
“some competent evidence” to “reasonably satisty® judge that “the
conduct of the probationer has not been as goodegsired by the
conditions of probation:” Given Johnson’s admission at the VOP hearing
and plea of guilty to the charge of Escape, we kkmiecthat the Superior
Court did not abuse its discretion when it revoBeldnson’s probation.

(8) Once a probationer violates the terms of mgbation, the
Superior Court has the authority to require him %erve the sentence
imposed, or any lesser sententeWe find no support in the record for
Johnson’s claim that his sentence is either invatiéxcessive. The record
in this case, including the transcript of the VQGdating, reflects that he had
2 years and 10 months remaining on his first L&/séntence at the time he
was sentenced on his latest VOP. As such, histl#f®P sentence is within
the statutory limits.

(9) Johnson’s claim that he should not have besarieaced to

Level IV Work Release on the ground that the SENTR&€hchbook states

j Kurzmann v. Sate, 903 A.2d 702, 716 (Del. 2006).

Id.
® State v. Soman, 886 A.2d 1257, 1260 (Del. 2005) (citing Del. Cdtte. tit. 11,
§4334(c)).



that work release should not be imposed if an ienhais been convicted of
Escape is without merit. It is well-settled thatjen where a SENTAC
guideline is applicable, such a guideline is vohpt non-binding and does
not provide a basis for appéal.

(10) To the extent that Johnson seeks to clairffieicive assistance
of counsel with respect to his counsel’'s perforneaat the VOP hearing,
this Court will not entertain a claim of ineffeatiassistance of counsel that
is asserted for the first time on direct apgedlor that reason, any claim of
ineffective assistance of counsel Johnson seeksssert will not be
considered in the instant proceedings.

(11) Itis manifest on the face of the openingbtiat this appeal is
without merit because the issues presented on hppeacontrolled by
settled Delaware law and, to the extent that jadlidiscretion is implicated,
there was no abuse of discretion.

NOW, THEREFORE, IT IS ORDERED that the State’s iootto
affirm is GRANTED. The judgment of the Superior(@ois AFFIRMED.

BY THE COURT:

/s/ Carolyn Berger
Justice

® Mayes v. Sate, 604 A.2d 839, 845-46 (Del. 1992).
" Desmond v. Sate, 654 A.2d 821, 829 (Del. 1994).



