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STEELE, Chief Justice:

In his opening statement in this Superior Court jury trial, Charles Bohan’s
lawyer told the jury that a witness, who later became unavailable and failed to
testify, would corroborate Bohan’s story. When the witness exercised his Fifth
Amendment right not to testify, Bohan moved for a mistrial. He now asserts that
the trial judge abused her discretion by denying Bohan’s motion for a mistrial.
Because the putative witness had a basis to invoke his right against selfincrimination that made him legally unavailable, and the trial judge issued three
curative instructions designed to allay unfair prejudice to Bohan, we AFFIRM the
judgment of the Superior Court.
FACTUAL AND PROCEDURAL HISTORY
Two New Jersey State Police detectives saw Bohan and at least two other
individuals driving a car in a hotel parking lot. Someone pointed a handgun out
the car window toward the detectives, and then retracted it. The State charged
Bohan with Possession of a Firearm during the Commission of a Felony,
Possession of a Firearm by a Person Prohibited, and two counts of Aggravated
Menacing.
At trial in New Castle County Superior Court, Bohan’s lawyer told the jury,
during his opening statement, that one of the other individuals in the car would
testify that the third individual – not Bohan – had pointed the handgun out the
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window. That witness, however, asserted his Fifth Amendment right against selfincrimination and declined to testify. The trial judge questioned the witness’s
lawyer, who provided satisfactory assurance that the witness had a basis to invoke
his Fifth Amendment right.
Bohan requested that the trial judge order the witness to take the stand and
invoke his Fifth Amendment right in front of the jury. The trial judge refused to do
so.

Bohan moved for a mistrial, alleging that the jury’s awareness of his

unfulfilled promise to present corroborating testimony would unfairly prejudice
them against Bohan. The trial judge issued three separate curative instructions
informing the jury that opening and closing statements do not constitute evidence.
After a three-day trial, the jury found Bohan guilty of all counts. Bohan
appeals the trial judge’s denial of his motion for a mistrial.
STANDARD OF REVIEW
We review the trial judge’s decision to grant or deny a motion for a mistrial
for abuse of discretion.1 We ordinarily defer to the trial judge who may best assess
the risk of unfair prejudice resulting from trial events.2 The trial judge should
grant a mistrial “only where there are ‘no meaningful and practical alternatives’ to
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Brown v. State, 897 A.2d 748, 752 (Del. 2006).
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Id.
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that remedy”3 or where the “ends of public justice would be otherwise defeated.”4
A curative instruction may provide “a meaningful and practical alternative
obviating the need for a mistrial.”5
ANALYSIS
Bohan claims that the trial judge abused her discretion by denying his
motion for mistrial, after the trial judge found that the putative witness was legally
unavailable. Bohan alleges that the witness lacked a basis to invoke his Fifth
Amendment right against self-incrimination.
The witness’s lawyer discussed the potential for self-incrimination with his
client. The trial judge then questioned the lawyer and satisfied herself that a basis
existed to invoke the privilege.

The witness’s Fifth Amendment privilege

overrides Bohan’s Sixth Amendment right to call witnesses on his own behalf.6
A trial judge should grant a mistrial only when “no meaningful and practical
alternatives” exist.7 Indeed, a trial judge may grant a mistrial “only where there is
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Dawson v. State, 637 A.2d 57, 62 (Del.1994) (quoting Bailey v. State, 521 A.2d 1069, 1077
(Del.1987)).
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Brown, 897 A.2d at 752 (citing Fanning v. Superior Court, 320 A.2d 343, 345 (Del. 1974)).

5

See Ney v. State, 1998 WL 382645 (Del. Supr. June 16, 1998).

6

Brown v. State, 729 A.2d 259, 263 (Del. 1999).
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Ashley v. State, 798 A.2d 1019, 1022 (Del. 2001).
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‘manifest necessity’ or the ‘ends of public justice would be otherwise defeated.’”8
The trial judge here, as an alternative to mistrial, gave the jury three curative
instructions informing them that the opening and closing statements made by
attorneys do not constitute evidence. The jury could reasonably conclude that the
witnesses failure to appear should not cause them to infer anything about the
impact of that prospective testimony. Juries are presumed to follow the trial
judge’s instructions, and remedial instructions presumptively cure any error.9
Merely asserting – as Bohan does – that these instructions represent an “illusory
remedy” fails to overcome that presumption.
Given the witness’s reasonable basis to invoke the privilege, and repeated
curative instructions, the trial judge did not abuse her discretion by denying
Bohan’s motion for mistrial.
CONCLUSION
For the foregoing reasons, the Superior Court judge properly denied Bohan’s
motion for mistrial.

Therefore, the judgment of the Superior Court is

AFFIRMED.
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Pena v. State, 856 A.2d 548, 552 (Del. 2004).
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Revel v. State, 956 A.2d 23, 30 (Del. 2008).
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