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It is hard to imagine equitable litigation morepleasant than a dispute—
over money and property—between a middle-aged dmild his nonagenarian
mother. In this lawsuit between son—the Plain®ighard J. Korn (“Richard®—
and mother—the Defendant, Sylvia Korn (“Mrs. Kora*) must determine the
parties’ ownership rights in regard to certain reald personal property,
specifically: (1) $200,000 in cash transferred frbirs. Korn to Richard in 2007,
(2) eight cemetery plots at Beth Emeth MemorialkkRarWilmington, Delaware;
(3) a condominium, Unit 4-E, Building B, in Cofféaun Condominium, located at
614 Loveville Rd., Hockessin, Delaware 19707 (t@»ridominium”), in which
the elderly Mrs. Korn previously resided and foriethRichard initially sought a
partition sale and (4) the past and residual assets of a joirmghtoStanley bank
account (the “Joint Account”) (together, the “AssSgt Generally, Richard argues,
and Mrs. Korn denies, that Mrs. Korn made giftstioéd Assets to him. Those
Issues turn on whether, as of the time of delivivys. Korn possessed the
donative intent necessary to make an irrevocaldtetgiRichard of the Assets.

That, in turn, rests largely on the self-interestestimony of the two principals;

! | refer to Richard and his sister Naomi Syken @) by their first names to avoid confusion
with their parents, Mr. and Mrs. Korn. No disresips intended.

%2 Mrs. Korn resided in the Condominium when Richimitlated this lawsuit, but has since been
moved into an assisted living facility due to heatbmplications. Richard has withdrawn his
petition for partition.



thus, the burden of proof assumes importance h€&hes post-trial Memorandum
Opinion sets forth my findings of fact and law rat regard.

|. BACKGROUND FACTS
A. The Korn Family

Mrs. Korn is 95 years old. She and her late hugp&millip Korn (“Mr.
Korn”), moved to Delaware and purchased the Condwm in 1977. Mr. and
Mrs. Korn had two children—a son, Richard, and agtiéer, Naomi. Mr. Korn, a
successful lawyer in New York during his time, gabsaway in 2004, leaving Mrs.
Korn an estate that, while not opulent, was sudhtifor her remaining needs,
including the Condominium and a Morgan Stanley streent account with
holdings of over $1 million.

Richard has largely made his career in politicsthdugh he received a law
degree from Hofstra Law School in 1978 and appepredein this matter, he is
not a practicing attorney. Over the past two desa®ichard has regularly relied
on his parents for financial assistance to supb@rtpolitical career and family.
With the passing of Mr. Korn, Richard became vednse to his mother, visiting
Mrs. Korn in her home several times per week ariihgaher on the telephone
multiple times per day. Also during that time, Racd has been estranged from his

sister, Naomi. For reasons not pertinent here,fémily dynamic has changed in



part; Richard is now divorced from his wife andlanger close to his mother, who
IS now close to Naomi.

B. Transfer of the Assets from Mrs. Korn to Richard

In November 2007, Mrs. Korn provided Richard witk0$,000, which she
obtained as a margin loan on her Morgan Stanlegsiment account, so that
Richard could close on the purchase of a houseiimigton. Neither Mrs. Korn
nor Richard prepared paperwork to accompany th® 820 transfer. Mrs. Korn
testified that she had discussions with Richartb¥ahg the transfer regarding his
obligation to repay the $200,000, but Richard demieer promising to repay the
money. Richard notes that his mother once madft afgnoney to Naomi so that
Naomi could purchase her first house.

In early 2010, around the time of her 90th birthdagcording to Mrs. Korn,
she and Richard decided that Richard would takeoee mctive role in helping
Mrs. Korn manage her affairs. During this samaqagrMrs. Korn took several
steps in quick succession affecting the dispositibher assets, which at the time
consisted mainly of the Condominium and her Mordgatanley investment
account.

On March 2, 2010, Mrs. Korn executed a will dewsimer estate in equal

parts to her son and daughter, Richard and Naoomsupnt to Mr. and Mrs.



Korn’s wishes that each child “get half of whateweuld be left.* On March 6,
only days after Mrs. Korn executed the will, howev&he purportedly sent two
letters to her attorney, both in reference to iden’s potential inheritance.

In the first letter, Mrs. Korn requests severalis@mns directly to her will, all
having the effect of reducing Naomi's share andaasing Richard’s share. It is
unclear from the record whether these revision®weger executed.

In the second letter, Mrs. Korn requests that Msrrks name be removed
from the deed to the Condominium, and that Riclsandime be added. A revised
deed drafted in response to this request and comydiie Condominium from
Mrs. Korn as sole owner to Mrs. Korn and Richardjaisit tenants with the right
of survivorship” was executed on March 25, 2010.

Meanwhile, on March 9, 2010, Mrs. Korn wrote a ¢héx Richard in the
amount of $4,000and directed Richard to use it to purchase eighietery plots
at Beth Emeth Memorial Park in Wilmington, Delawetaee to allow for the re-
interment of Mrs. Korn’s husband, mother, and beatlone for Mrs. Korn herself;
and four for Richard and his then-wife and childrdRichard purchased the eight

plots as requested on March 10, placing the dedtktplots in his own name.

® Def.’s Ex. 27, at 16:19-23.

* For the sake of clarity, | note that Mrs. Korn veréhe check from a Bank of America account
owned jointly by Mrs. Korn and Richard, which istrtbe same Morgan Stanley joint bank
account that is a focus of this litigation.



On April 19, 2010, Mrs. Korn closed her individualrestment account at
Morgan Stanley and used the proceeds—approxim&#)¥87,000—to open a
new investment account at the same bank in botrahérRichard’s names, the
Joint Account. A letter dated April 15, 2010, potedly written by Mrs. Korn but
addressed to no one in particular, supposedly atelscthat Mrs. Korn created the
Joint Account after being upset by a letter sheeivexi from Naomi in which
Naomi spoke ill of Richard:

After reading her letter—I haven’t slept or eatdnhave decided
today to have Richard added to my Morgan Stanlegk&mage
accountso that when | pass on, the account will passito hi

[T]he final straw is this letter my daughter serd filled with lies

and more lies, just showing her mental iliness siokiness and | will

not have my son’s reputation or his family smeacedhurt by

anything she says or her daughters say’. . . .

The only bank paperwork in the record regardingdfeation of the Joint Account
Is a direct deposit authorization and a form augmg the bank to transfer the
funds from Mrs. Korn’s individual investment accotio the new account, both of
which are signed by Richard and Mrs. Korn and ste¢ename of the new account

as “Sylvia Korn [and] Richard J. Korn JTWROSthese forms do not otherwise

explain the parties’ rights in connection with tlent Account.

®Pl.’s Ex. 13 (emphasis added).
® Def.’s Ex. 13.



Following the creation of the Joint Account, MKorn continued to make
gifts to Richard by writing checks to hifm.At the same time, however, over a
period of nearly two years, Richard paid himselfdneds of thousands of dollars
from the assets of the Joint Account, by usingplisition as a joint holder to write
himself checks. The record reflects that Richardtevover twenty checks from
the Joint Account to himself (or entities conneaigth him) from September 2010
to July 2012, totaling approximately $600,000, adl\as received an additional
$50,000 transfer in November 2011. Mrs. Korn did write or sign any of these
checks. Her testimony reflects that she receivedthly statements of account
activity from Morgan Stanley and would occasionakyiew the statements with
Richard, although she denies speaking with him atimiwithdrawals in question
or being aware of these withdrawals.

Meanwhile, in April 2012, Richard sold the Wilmiogt house,i.e., the
house he purchased in 2007 with the help of $200ff@m Mrs. Korn® Days
after the sale, Richard deposited part of the sal@ceeds—approximately

$70,000—into the Joint Account.

" SeePl.’s Closing Arg. Letter § 11 (“[Richard] offeredconvertible evidence that [Mrs. Korn]
gave [Richard] significant financial amounts of regrover a number of years. Plaintiff Trial
Exhibit # 1 copies of thirty-four (34) checks tatg $187,300.00 given to [Richard] by [Mrs.
Korn] from August of 199through May of 2012 (emphasis added)); Pl.’'s Ex. 1 (including
fourteen checks written to Richard by Mrs. Kormfrduly 2010 to April 2012 totaling $71,000).
8 SeeDef.’s Ex. 3.



In August 2012, Mrs. Korn contacted Morgan Standeyl had the Joint
Account frozen, purportedly because she learnedherfirst time the extent to
which Richard was depleting the account funds. thigytime Mrs. Korn froze the
Joint Account, its assets had dropped to approein&303,000. Richard asserts
that he attempted to resolve his dispute with M¢srn regarding the frozen
account for six months, including asking Mrs. Kdmallow him to withdraw
$195,000 he alleges he was previously forced t@siemto the Joint Account to
avoid a margin call when the account’s stock drdgpevalue, but to no avail.

On January 25, 2013, Richard sent Mrs. Korn anyalggter asserting that
he had not stolen any money from Mrs. Korn and k#atvould never let her be
buried in one of the eight cemetery plots that Néi@tn asked Richard to purchase
for their family. On January 31, 2013, Richaredilthis action against his mother.

C. Procedural History

Richard’s original Verified Complaint requested @ ypartition sale of the
Condominium and (2) a declaration that Richard rditled to $195,000
reimbursement of his cash contributions to the tJdincount, and half the
remaining balance of that account. Mrs. Korn certclaimed against Richard on
March 11, 2013, seeking (1) rescission of the dgealsting Richard an interest in
the Condominium and cemetery plots and (2) accogntif and a constructive

trust upon funds Richard took from the Joint AcdouRollowing the initiation of



this action, Mrs. Korn also conducted a straw-meandaction to voluntarily
destroy the joint tenancy in the Condominium.

On December 18, 2013, Mrs. Korn filed a Motion lioterim Relief, asking
the Court to close the Joint Account, pay off ampilities, and transfer the
proceeds to an interest-bearing escrow savingsuatcwhich Mrs. Korn argued
was necessary to prevent the value of the Joinoéudcfrom decreasing any
further as a result of accruing interest on mafgans Richard had made against
the account and the volatility of the account'sckto Following oral argument on
the Motion for Interim Relief on January 27, 201éntered an order granting the
Motion on February 19, 2014.

On February 20, 2014, | entered an order bifurgatire issues to be tried;
that Order explained that

the Court shall hold a hearing limited to the dmieation of what the

parties’ rights are concerning the Morgan Stanlegoant, the

condominium, and the cemetery lots and rule as hether the

ownership of these assets were for convenience Ioé t

defendant/counterclaimant or if the transactiongewdone with

donative intent. After the conclusion of the hegron the question of

ownership of the assets, the Court will, if necegsachedule a

second hearing on the account/constructive trustatamy damages

issue’
On July 15, 2014, | held a one-day hearing on #seie of whether Mrs. Korn

intended to make a gift of an interest in the AsdetRichard. Post-trial closing

® Order of Bifurcation, February 20, 2014.



argument was held on January 16, 2015, after whiggyuested that the parties
submit additional brief memoranda regarding thallegfect of Mrs. Korn’s April
15, 2010 letter purporting to describe her reafongreating the Joint Account.
The parties both submitted those memoranda on 3aB0a2015.

D. The Parties’ Requests and Contentions

It is notable, given the fact that Richard conwér@any hundreds of
thousands of dollars of his mother’'s assets toows use, and in light of her
advanced age, what is not at issue in this litogati Neither party has suggested
that Mrs. Korn lacked capacity or acted under undoiuence, either in
transferring the Assets into Richard’s name in 20d0reezing the Joint Account
in 2012, or in engaging in straw-man transfers, thetording to Mrs. Korn, altered
the Condominium title during the pendency of tlitigation.™ In fact, Mrs. Korn
remains strong-willed and mentally acute. Thegat®ns currently before me
involve only whether Mrs. Korn transferred the Asssith donative intent.

Over the course of the litigation, the relief restieel by Richard has evolved.
At closing argument, Richard informed the Courtttha is no longer seeking a
partition of the Condominium and, in fact, thatwhs never his intention to
displace his mother; rather, the partition actiaswan idea Richard conceived with

his former counsel to use the threat of displatiegvery elderly Mrs. Korn from

19 Mrs. Korn does argue, in post-trial briefing, tfRithard should be treated as a fiduciary for
his mother. That argument is addressed below.

9



her home as leverage to force her to restore Rithaaccess to the Joint
Account™ The full updated relief sought by both Richardi airs. Korn is as
follows.

1. The $200,000 Transfer to Richard

Post-trial, Mrs. Korn seeks a declaration that $260,000 she transferred
Richard in 2007 to aid in the purchase of his hamas a loan for which she is
entitled to repayment; repayment of this “loan” was sought in the counterclaim,
however. Mrs. Korn contends that Richard approddmer about the $200,000
needed for the Wilmington house, and that, thoughdoes not recall whether she
discussed this with Richard at the time, she géee money to him with the
intention that it be a loan, not a gift. Mrs. Kgraints to Richard’s deposit into the
Joint Account of $70,000 of the proceeds from whersold the house in 2012 as
part payment towards the $200,000 debt—proof of. Mksrn’s and Richard’s
understanding that the money was a loan, not a gift

Richard contends that his mother volunteered theey@s a gift, meant to
“help him out” as Mr. and Mrs. Korn had previoudiglped Richard’s sister,
Naomi, with the purchase of a home. He acknowlsdigpositing $70,000 into

the Joint Account after the sale of the Wilmingtmuse, but claims that he did so

1 SeeClosing Arg. Tr. 11:5-13:11.
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to prevent Richard’'s ex-wife—with whom he was gothgough a divorce at the
time—from having access to the money.

2. The Condominium

Mrs. Korn asks the Court to rescind the March 2Bl®deed that added
Richard’s name to the Condominium. She contenaissihe only revised the deed
at the behest of Richard, who assured her thaingldgs name on the deed would
enable him to better manage her affairs and thattthnsfer was merely for
“convenience” purposes.

Richard seeks a judicial declaration that his motheade a valid,
unconditional gift when she executed the March 2610 deed and that her
subsequent straw-man transaction was ineffectiveestroying the joint tenancy.
Richard contends that his mother intended the snatuof his name on the deed to
be a present gift, and that at no time did he pvessure Mrs. Korn to put him on
the deed to the Condominium or say to her thatreddim to the deed would help
him manage her affairs.

3. The Cemetery Plots

Mrs. Korn asks the Court to rescind the March 1®1®deed titling the
eight cemetery plots in Richard’s name or, in theraative, impose a constructive
trust on the plots for her benefit. She arguegbirthat Richard purchased the

plots at her request with her funds.

11



Richard seeks a judicial declaration that he isptoper owner of the eight
cemetery plots. Although he acknowledges that Mdsrn directed him to
purchase the plots and furnished the money to ddvesaontends that he is the
outright owner because the money came from a ban&uat he jointly owned
with his mother, he was the actual purchaser, &eddeed is in his name. In
addition, Richard points out that Mrs. Korn did lbject to Richard’s name being
on the deed to the plots when she viewed it follmathe purchase.

4. The Joint Account

Mrs. Korn asks the Court to declare her the soleeywof the Joint Account
proceeds that are now held in escrow, approximeélyl,500, and to order an
accounting of the money Richard siphoned from thatJAccount. As with the
Condominium deed, Mrs. Korn contends that she didntend to make a present
gift to Richard by placing his name on the Jointdunt; rather, she argues that
she added Richard to the Joint Account, at his sieli@ convenience only. As
evidence of her lack of intent—besides her ownrtesty—Mrs. Korn points out
that when she became aware that Richard was dgath® Joint Account she

immediately had it frozen.

12



Richard requests that the Court partition the eg@ocount containing the
proceeds of the Joint Account and distribute hiithe proceeds to hiff. Richard
argues that his mother intended to give him the&l$un the Joint Account, citing
as support the April 10, 2010 letter purportedlgfthd by Mrs. Korn. He contends
that Mrs. Korn was diligent about reading her mgntloint Account statements
and was therefore aware of all withdrawals he hadenhe argues that Mrs. Korn
froze the Joint Account not because she suddenbarbe aware of those
withdrawals, as she claims, but because Naomi peddrs. Korn’s mind against
Richard as part of the siblings’ longstanding fétidFurther, Richard highlights
many gifts Mrs. Korn gave him throughout the yeapsuntil shortly before this
action was filed as evidence that she intendedv® lgm full access to the Joint
Account. Finally, he argues that his family reglylgave one another large gifts:
As noted above, according to Richard, Mrs. Korn lgiekn Richard’s sister,

Naomi, a down payment on her home; Mrs. Korn hadeogiven Richard two

12 1n the Complaint, Richard also asked the Coudeolare that Mrs. Korn must repay Richard
$195,000, which he alleged to have contributechtooint Account. Richard did not develop
his claim to the $195,000 at trial or ask the Cdairtthis relief at post-trial argument, and thus |
consider the request for $195,000 waived as amadfive count. Because, as | explain below, |
order an accounting of the funds Richard withdremnf the Joint Account, these deposits should
be accounted for, to the extent appropriate, ihghacedure.

13 SeePl.’s Op. Br. in Supp. of Mot. for Summary J. dt @'The filing was necessitated as a
direct result and culmination in August 2012 of ales of long, bitter, contentious and outright
mean and nasty intra family ‘fighting’ between [Récd] and his sister, [Naomi] and between
[Mrs. Korn] and her daughter, [Naomi].”)d. at 16 (“[Naomi] ‘convince[d]’ [Mrs. Korn] that
[Richard] had ‘stolen’ her money, had financiallypkited her and had committed ‘Elder
Abuse’ against her.”).

13



blank checks from one of her individual bank acdsyjust in case he ever needed
money or anything were to happen to her; Richad fa a period of time after
Mr. Korn’s retirement, given his parents $2,000 penth in support; and Richard
had once given Naomi’'s husband money to pay foenretry school and the
family’s expenses.

II. ANALYSIS
A. The Legal Standard

1. Review of the Transactions

Mrs. Korn makes an argument in briefing that shé Richard were in a
confidential relationship; that she was dependadtia reliance on him for advice
and assistance; and that therefore the Court slvomsider Richard a fiduciary for
his mother and evaluate the transactions accordirigis common for the roles of
parent and child to reverse at some point, ansl ot unusual for a middle-aged
son to act in a confidential capacity for an agacept. Here, however, it is clear
to me that such was not the case. Mrs. Korn isrBldbut clearly competent; she
Is endowed, as demonstrated by her videotape deppswvith a keen intelligence
and strong will. She never surrendered contrdlesffinances to Richard, although
she probably contemplated the necessity of doinghgbe future. There is no
indication, despite her litigation-driven argumemdsthe contrary, that Richard

overbore her will; quite the contrary, it was Riahaat all times pertinent not self-

14



supporting, who was forced to be the supplicarttisononagenarian mother. No
basis exists in the record to treat Richard aducfary, and the transactions will be
evaluated under the law as it pertains to gifts.

2. Gifts and the Presumption of Donative Intent

In order for a gift to be effective under Delawdagv, “the donor must
possess the requisite donative intent, the propatst be properly delivered and
the donee must accept the propeffy.The only element at issue here is whether
Mrs. Korn possessed the requisite donative interttansferring interests in the
Assets to Richard. Generally, the grantee hasbthiden to establish donative
intent by clear and convincing evidence, a burdet arises out of the rebuttable
presumption, often seen in the context of resultingts, that a purchaser of
property intends that property to inure to her dvemefit’> However, in the case
of transfers between certain family members, inagdut not limited to transfers
from parent to child, the court employs the opmopitesumption, that the transfer
was intended to be a gift:

Where the person who supplies the consideratiamdstéowards the

grantee in the relation of a parent . . . the aitike are . . . uniform to
the effect that the general rule by which a resgltirust would

14 E g, Matter of Estate of Smitli986 WL 4873, at *5 (Del. Ch. Apr. 24, 1986).

15 See, e.g.Hudak v. ProceKHudak 1) 727 A.2d 841, 843 (Del. 1999) (“Equity presumes,
absent contrary evidence that the person supptii@gurchase money for property intends that
its purchase will inure to his benefit, and thet fdoat title is in the name of another is for some
incidental reason.” (internal quotation marks oed}).

15



otherwise be erected has no application. It isyred that the
intention was to advance the child .*°. .

Thus, here the Court will presume that Mrs. Kortemaed the transfers in
guestion as gifts to Richard, unless Mrs. Korn destiates by clear and
convincing evidence that she did not possess sueht!’ Clear and convincing
evidence is “evidence that produces in the mindhef trier of fact an abiding
conviction that the truth of the factual contensiois highly probable® In
evaluating whether Mrs. Korn has successfully nim$ standard to rebut the
presumption of donative intent, the Court may cdesitwo types of evidence:
“First the parties themselves may testify aboutpf@vide other extrinsic evidence
of) their intentat the time of the transactiorSecond, the parties’ condwudter the
transaction, in some cases, may shed light on t@itiep’ contemporaneous
understanding of their original agreemefit.”

B. The $200,000 Transfer to Richard

Although the parties submitted and argued evidebemre this Court
regarding the 2007 transfer to Richard, Mrs. Koich ribt seek repayment of this
amount in her Counterclaim. Assuming, howevett tihig issue is properly before

me, | find that Mrs. Korn has failed to rebut thegumption of gift by clear and

1%1d. (alterations in original) (quotiniicCafferty v. Finn125 A. 675, 677 (Del. Ch. 1924)).

17 See Hudak v. Procek (Hudak,1B06 A.2d 140, 147-48 (Del. 2002) (“Although neithhis
Court inHudak Inor the Court of Chancery on remand explicitly refd to the term, we hold
that Procek was required to rebut the presumpti@ngift by ‘clear and convincing evidence.”).
181d. at 147 (internal quotation marks omitted).

|d. at 148.
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convincing evidence. Richard testified that histmeo gave him the down
payment for the purchase of his house in Wilming&tating that she wanted to
help him out just as she had his sister Naomi; twad the down payment for
Naomi’s first house from his parents was a giftrsiMKorn testified, forcefully,
that she would have been “insane” to have made augfi to Richard, but admits
she does not remember telling him that the paymeasta loan. The repayment of
this “loan” was not sought until late in this vergntentious litigation. It is clear
that the testimony of both mother and son is se#rested throughout this
litigation, and entitled to reduced weight for the@&son, and that unfortunately, for
reasons not pertinent to my analysis, Mrs. Korn teesons she may well feel
sufficient to harbor ill-will towards Richard.

In addition to her testimony, Mrs. Korn points teetfact that, upon sale of
his Wilmington house, Richard deposited $70,0000 inhe Joint Account.
According to Mrs. Korn, this is evidence in ackneddgment of the debt.
According to Richard, it was an attempt to put theney beyond the reach of his
wife, with whom he was embroiled in a contentiougorte. This is consistent
with Richard’s conduct in this matter, and | firigblausible.

Considering the totality of the evidence, it faBbort of the requisite
showing by Mrs. Korn by clear and convincing eviderthat she did not have

donative intent. Because Mrs. Korn has failecetaut the presumption of gift with

17



respect to the 2007 down payment transaction, ékatda attempt to enforce this
“loan” is denied.

C. The Condominium

Mr. and Mrs. Korn jointly owned the Condominium, tkviright of
survivorship, until his death in 206%. At that point Mrs. Korn became the sole
owner, but the paper title continued to list Mrdavirs. Korn, jointly. In 2010,
Mrs. Korn directed her attorney to transfer titlemoving Mr. Korn’s name and
adding Richard’s. According to Richard, this wagsMKorn's sole idea.
According to Mrs. Korn, Richard asked her to dsths a convenience to her, so
that he could help with her affairs, and she ditlinend to give Richard a present
interest in the Condominium. The problem with ther assertion is that it is
entirely unclear how including Richard on the titeuld allow such help to Mrs.
Korn. Mrs. Korn offers no theory as to why thiartsfer worked a convenience on
her. She simply suggests that Richard told hdrdheh a transfer was necessary,
and that she relied on this assertion. Althougk.Miorn was elderly, this was not
a case of an enfeebled parent relying on a clids. Korn remained capable and
sharp-minded. | find unconvincing, therefore, theory that Mrs. Korn simply
accepted Richard’s suggestion that she enter & t@iancy as a convenience to

her.

Y The record does not reflect why the couple didhuitl the Condominium by the entireties.

18



Mrs. Korn also points to the fact that she had emoraneously created a
will leaving her estate equally between her chitdr@nd argues that transfer of an
interest in the Condominium is incompatible witatthesult. The record, however,
indicates that Mrs. Korn’s intentions concerningpaisition of her estate could
rapidly evolve. In any event, nothing in her estalan is inconsistent with a gift
removing a property—or a half-interest in that pdp—from that estate, by
employing a joint tenancy. | find that Mrs. Koradhfailed to demonstrate that she
intended anything other than what the title indddat She intended a present gift of
an undivided interest in the Condominium.

| next address whether the Condominium title isllheintly with the right of
survivorship, or in common. As originally executdtie property was titled
jointly, with survivorship. Mrs. Korn argues thidis form of ownership was but
an unintended artifact: the title had been jointhwiMr. Korn, with right of
survivorship; she instructed her attorney to addh®id to the title, intending a
tenancy in common; and the attorney must have kastg simply recreated the
previous joint tenancy with right of survivorshipubstituting Richard for Mr.
Korn. | need not opine on the truth of this assertbecause whatever her intent,
Mrs. Korn has, through a straw-man transactionesl/the unities and rendered
the title in common. Richard’s argument that tlatier transaction is void is

unavailing. He posits that, having created a joi@ehancy with right of
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survivorship, such a tenancy can only be brokepdition; otherwise, the parties
are locked into an irrevocable tontine like scomgidn a bottle, awaiting one
another’s death. The common law has long recodrazeght to sever the unities
and create a tenancy in common through sale ofoamer’s interest, howevét.
Richard and Mrs. Korn are each owners of an unddidhalf interest in the
Condominium, in common.

D. The Cemetery Plots

Mr. Korn gave Richard funds and directed him to u@kese funds to
purchase the cemetery plots. He did so, actifgeasgent. It is abundantly clear
that no gift was intended. It is also clear tHag sontemplated using some of the
plots for eventual interment of Richard and hisifgnbut did not have the present
intent to make such a gift. Richard has attempaeeimploy these plots, which he
clearly holds for his mother’s benefit, to attertgppteverage other, disputed claims
which are the subject of this litigation. A constiive trust attaches to the plots in
favor of Mrs. Korn, and they must be re-titled &rimame.

E. The Joint Account

Mrs. Korn created the Joint Account in her and Brdis names in April

2010, and she alone funded the account from a quevaccount containing the

2l See, e.g.In re Ellingsworth 266 A.2d 890, 89 (Del. Ch. 1970) (“It has beefdhhat a
severance of a joint tenancy may be accomplisheithdyct, voluntary or involuntary, or either
of the joint tenants.”)Shockley v. Halbig75 A.2d 512 (Del. Ch. 1950) (“One joint tenanhca
convey his interest and thus destroy the jointrieps).
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nearly all of her liquid assets. The Joint Accowais denominated “Sylvia Korn
[and] Richard J. Korn JTWROS"—presumably meaningoa® tenants with the
right of survivorship. The record is silent ashtw, if at all, the parties’ rights in
this account were explained by the bank.

As with the Condominium, Mrs. Korn describes theation of the Joint
Account as Richard’s idea, so that he could helpwith her finances. It is far
from uncommon for an elderly parent to add a chilthme to an account in order
to facilitate such help, without intending a prdsgift of the account proceeds.
The record, as noted above, indicates to me that Kiorn did not want or need
such help at the time, although it is certainlysagaable that Mrs. Korn, at ninety
years of age, contemplated the need for such Imetha near future. Richard
insists that Mrs. Korn meant a present gift of #mire Joint Account to him,
which she effectuated by placing her money intoab®ount with him jointly, with
the intent that he would be a joint tenant with, wath each owning all the funds.
Mrs. Korn vehemently denies this intent, credibtymy view asserting that she
would not have intended a present gift of up tdal remaining funds.

In light of the parties’ self-serving and confliog testimony, | find
important to my determination of Mrs. Korn’s intdmer letter of April 10, 2010,
drafted after she had made a will intended to ibiste her estate evenly between

her two children. According to the letter, Mrs. idovas upset with Naomi and
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wished to partially disinherit her by creating ast@unt that would pay over to
Richardon her death. This intent is not inconsistent with an intenattfiRichard
would also be in a position to assist her with bB#airs, should that become
necessary. lis inconsistent, however, with an intent to make ramediate jnter
vivos gift of her entire estate, leaving her with an ivited interest in the
Condominium and her social security income as hér assets. It is not credible
to me that Mrs. Korn would make such an impovenglgift.

This determination is bolstered by the fact thas Méorn continued to make
gifts to Richard by writing checks to him after adglhim to the Joint Account. If
Mrs. Korn had meant to make a present gift of adivided interest in the entire
Joint Account to Richard, it is hard to understany these gifts—which persisted
through May 2012—were necessary. On the other,hatige funds in the Joint
Account remained Mrs. Korn’s sole property, thelseaks make perfect sense. In
addition, Richard points to his testimony that Mfsrn always told him, when he
indicated he needed funds, to “take what he neéd€ertainly, Mrs. Korn was
always very generous to Richard with her fundsngdiack many years. Once
again, however, asking and receiving permissiontake a thing is itself
inconsistent with ownership of that thing by thenalieant.

Finally, Richard points out that Mrs. Korn did nobmplain about his

removal of hundreds of thousands of dollars fromm floint Account until she
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abruptly froze the account, in August 2012. Heuaggthat she received periodic
bank statements; that she must have been awahe afithdrawals; and that her
lack of action over two years indicates that she inéended a present gift of the
entire Joint Account at the time it was createtiave already noted that Mrs. Korn
maintained a keen mind and interest in her owniraffaNonetheless, given her
advanced age and close relationship with Richafiddiher testimony that she did
not realize he had removed the lion’s share of Jbmt Account until shortly
before she froze it, credible. | don’t find herildee to protest Richard’'s
withdrawals evidence of a gift.

For the reasons stated above, | find that Mrs. K@as demonstrated by clear
and convincing evidence that she did not intenthake a gift of the contents of
the Joint Account to Richard. Richard’s interiesthe Joint Account was limited
to his ability to use the account on her behalfaasonvenience to her. Mrs.
Korn’s intent to make a future gift of the Jointédsunt, if such she had, was not
binding on her absent a present intention to makeravocable gift together with
delivery, which by clear and convincing evidendad lacking. The contents of
the Joint Account were Mrs. Korn’'s sole propertny checks written from the
account by Mrs. Korn to Richard were gifts. Riachanust account for sums he
removed from the Joint Account, and the balandd@fescrow account belongs to

Mrs. Korn.
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1. CONCLUSION

For the reasons stated above, | find that the 2@®&fer from Mrs. Korn to
Richard was a gift, that the Condominium is owngdvrs. Korn and Richard as
tenants in common, that the cemetery plots arefiogdly owned by Mrs. Korn
and must be re-titled in her name, and that Ricmaus$t account for sums he
removed for his own benefit from the Joint Accountounsel for Mrs. Korn
should submit an appropriate form of order, and pheies should confer and

inform me what further proceedings are appropirathis matter.
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