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VAUGHN, Justice, for the Majority:

The appellant, Victor Rodriguez, filed this appgam the Superior Court’s
denial of his motion for postconviction relief puest to Superior Court Rule 61. We
agree with the Superior Court’s denial and affirm.

|. Factsand Procedural History

On July 22, 2010, a Superior Court jury found Rgdez guilty of Reckless
Burning, Burglary in the Third Degree, two count€oiminal Trespass in the Third
Degree, and three counts of Arson in the Secondd2egAfter finding that he was
an habitual offender, the Superior Court senterRedriguez to life in prison for
each of his arson convictions. This Court affirrReairiguez’s convictions on direct
appeat:

On November 2, 2012, Rodriguez, filegp® semotion for postconviction
relief alleging ineffective assistance of coung@h April 11, 2013, he filed pro se
motion for an evidentiary hearing. Thereafter,rtsel was appointed to represent
Rodriguez. Rodriguez amended his filings, addinggaiest for funding to retain an
arson investigation expert. The Superior CourtietrRodriguez’s motion for

postconviction relief and refused his request$unding to hire an expert and for an

! See Rodriguez v. Sta0 A.3d 764 (Del. 2011).
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evidentiary hearing.

The charges against Rodriguez arose out of fies fiThree of them occurred
on April 13, 2009 and were reported to authoribetveen 4:10 a.m. and 5:30 a.m.
(the Hampton Inn, Reynolds Pond, and Milton Meadinss, collectively the Milton
fires). The fourth and fifth occurred on April 2009. One, the Heritage Creek Fire,
was reported to authorities at 3:50 a.m. Whileestigating that fire, investigators
found the second fire nearby (the Arch Street fiF@é)e investigators determined that
all five had been deliberately set.

At the scene of the Milton Meadows fire, DeputyeFarshal Harry Miller
discovered and photographed two sets of fresh stunthed bicycle tracks that led
from the road to the area where the fire had oaigid. While investigating the
Heritage Creek and Arch Street fires, investigdimuad bicycle tire tracks and shoe-
prints in an alley between the Heritage Boulevardde and the Arch Street house.
Investigators took two castings of the tracks, &sdistant Chief Fire Marshal
Richard Ward took pictures of the track impressiondis cell phone. Tire tracks
and shoe-prints were also found at the rear oAtk Street house and by a nearby

dumpster.

2 State v. Rodrigue2014 WL 1724778 (Del. Super. Apr. 14, 2014).
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Investigators determined that the April 13 Miltore$ followed a single line
of travel stretching sixteen miles from the Hamptiom to Milton Meadows. After
the fires, investigators canvassed the area fmyalle with tires that matched the tire
tracks found at the Milton Meadows scene. On Ap§&| Miller found a green
mountain bike belonging to Rodriguez outside ofeAllFamily Foods, a facility
located 1.9 miles from Milton Meadows. The widthdatread of the bike tires
appeared similar to those indicated by the tratkiseaMilton Meadows fire.

Rodriguez worked at Allen Family Foods. On Apidl, 2009, he clocked in
late to work at 4:59 a.m. Rodriguez’s roommatdifted that Rodriguez used his
bike to get around and to work. Investigators waled the distance between the
April 13, 2009 fires, and determined that somewaaedling on a bicycle at fifteen
miles per hour could have set the three fires andea at Allen Family Foods by
5:00 a.m.

Between April 13 and 24, Rodriguez moved from SrayymMilton. On April
23, 2009, Rodriguez was seen riding his bicycl®ouate 5, approximately one-half
of a mile north of where the Heritage Creek andhA8treet fires would occur one
day later. Rodriguez’s most direct route fromresv residence in Milton to Allen

Family Foods would have taken him on Route 5 past Heritage Creek



Development. On April 24, 2009, Rodriguez rode llse to work. He arrived
between 4:05 a.m. and 4:10 a.m., and had bagdwmth Ward estimated that the
Heritage Boulevard fire had been set that mornetgvben 3:00 and 3:15 a.m. and
that the Arch Street fire had been burning singg@pmately 3:15 a.m.

Based on comparisons of Rodriguez’s bike tireti¢atire impressions found
at the Milton Meadows fire and the Heritage CraeX his past history of arson and
knowledge of Rodriguez’s route of travel betweemneisidence and Allen Family
Foods, Ward decided to charge Rodriguez with sgethe fires. Officials awaited
Rodriguez at his residence in Milton to arrest hiRodriguez arrived in a white
pickup truck driven by his coworker and roommaiodriguez’s mountain bike,
which had been observed at Allen’s earlier that, degs in the back of the truck.
Rodriguez was also wearing the same rubber boat®tesfor work. After his arrest,
the boots and the mountain bike were seized aseealfor later analysis.

During a search of Rodriguez’s rented room withdaissent, officials found
four to seven bags of newspapers in the room daqut@p computer. No shoes were
found. The newspapers appeared to have beendksiay stores and did not appear
to have been read. Later investigation of theolpapévealed that, prior to April 23,

2009, a user of Rodriguez’s laptop had viewed arlAd, 2009 Milton Beacon



article describing the Milton fires.

Rodriguez was charged with multiple counts, inahgdarson, related to all five
fires. Trial in Rodriguez’'s case began on July2@10. At the conclusion of the
State’s case, Rodriguez moved for and the triaftganted a judgment of acquittal
on all charges related to the Hampton Inn and ResBond fires because there was
no physical evidence connecting Rodriguez to these As mentioned, on July 22,
2010, the jury found Rodriguez guilty of Reckleasrdng, Burglary in the Third
Degree, two counts of Criminal Trespass in the dbiegree, and three counts of
Arson in the Second Degree in connection with tineiothree fires.

In his postconviction motion, Rodriguez allegest this trial counsel was
ineffective by (i) failing to object to Fire Marsh&/ard’s testimony; (ii) deferring his
opening statement until the close of the Statesec@i) failing to move for a mistrial
after Rodriguez was acquitted of charges arisimmgnfrthe Hampton Inn and
Reynold’s Pond fires; (iv) failing to object to tBéate’s experts’ conclusions that all
the fires were the result of arson; and (v) failiadile a pre-trial motion to suppress
the search and seizure of his bicycle and boatslriBuez raises the same allegations
on appeal and, in addition, alleges that the Sap@aurt erred in the postconviction

proceeding by (vi) denying his request for fundgdtain a defense expert; (vii)



denying his request to hold an evidentiary heaonghis claims of ineffective
assistance of counsel and (viii) denying his regteedold an evidentiary hearing
concerning the circumstances of the search andreeif his bicycle and boots.
[1. Discussion

We review a trial court's denial of postconvictioelief for abuse of
discretion® To prevail on an ineffective assistance of colicisém, Rodriguez must
satisfy the two-prongtricklandstandard, which requires that he prove that trial
counsel’'s performance was objectively unreasonabté that the defendant was
prejudiced as a resuit. Under the first prong, judicial scrutiny is "high
deferential.® Courts must ignore the "distorting effects ofdsight" and proceed
with a "strong presumption” that counsel’s condwes reasonabfe. Under the
second prong, Rodriguez must show "a reasonablepiidty that, but for counsel’s
unprofessional errors, the result of the proceediagld have been different.”A

reasonable probability is a probability sufficigotundermine confidence in the

® Dawson v. Stateé73 A.2d 1186, 1190 (Del. 1996).

* Strickland v. Washingto@66 U.S. 668, 694 (1984).

> Id. at 689.

°Id.

" Albury v. State551 A.2d 53, 58 (Del. 1988) (quotisgrickland 466 U.S. at 687).
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outcome.? Thus, "[a]n error by counsel, even if professlbynanreasonable, does
not warrant setting aside the judgment of a critnmmaceeding if the error had no
effect on the judgment.”
Rodriguez first contends that trial counsel wasfewtive by failing to object

to testimony from Ward. The testimony complainééas follows:

Three major fires. | had a great deal of inteiregt There

was no way that | could, from experience or fromtju

common sense, that | couldn’t relate that the tlires

were connected in one way or the other. | meamhave

a better chance of getting hit by lighting then ihgv

something like that happen.
The Superior Court presumed that counsel’s faitarebject was ineffective, but
determined that a curative instruction which itgaencerning the testimony cured
any potential prejudicial effect. Rodriguez argtlest the curative instruction only
increased the prejudicial effect of counsel’s alifailure to object. However, it is
presumed that the jury follows the instructiontud trial court® Further, on two of

the three fires referred to by Ward, Rodriguez aaguitted by the trial court. The

Superior Court did not abuse its discretion in iinmgdthat Rodriguez failed to

8 Strickland 466 U.S. at 687.
% 1d. at 692.
10 See Claudio v. Staté85 A.2d 1278, 1280 (Del. 1991).
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establish prejudice with respect to this clatm.

Rodriguez’s second contention is that trial counsal ineffective for deferring
his opening statement until the close of the Statase. There is no constitutional
requirement that defense counsel give an openatgreent prior to the start of the
State’s case. Instead, the timing and contenh @fp®ning statement are matters of
litigation strategy. The record reflects thatltdaunsel made a tactical decision to
wait until the State finished its case before givitis opening in this casé.The
Superior Court did not abuse its discretion inifiigthat trial counsel’s decision was
within the range of reasonable professional assistd

Third, Rodriguez claims his trial counsel was irefive for failing to move

1 See Manlove v. Stats27 A.2d 281, 1987 WL 37711, *1 (Del. June 3, 19g ABLE)

(holding “[t]his Court need not consider theseastd in any particular order or even address both
if the defendant makes an insufficient showing na"@y Swan v. State28 A.3d 362, 391 (Del.
2011) (quotingstrickland 466 U.S. at 697). This Court is free to assuneéfective

representation, or bypass it altogether, “[i]isiteiasier to dispose of an ineffectiveness claim on
the ground of lack of sufficient prejudice, . ld’

2 Holmes v. Statet22 A.2d 338, 339 (Del. 1980) (holding counsdEsision to open after the
State’s case-in-chief did not amount to a constii# violation). Moreover, Superior Court
Criminal Rule 57(d) provides that where the crinhindes are silent on a point, the Superior
Court will regulate its practice in accordance wvitik applicable Superior Court civil rule.
Superior Court Civil Rule 42.1 expressly permitdefense attorney to make an opening
statement immediately following the State’s operstagement, or at the close of the State’s
evidence, as counsel chooses.

13 See State v. Manlovi&986 WL 14001, *2 (Del. Super. Nov. 17, 198#ff,d 527 A.2d 281,
1987 WL 37711 (Del. June 3, 1987) (TABLE) (natuf@i opening statement is mostly a
litigation strategy).



for a mistrial after the trial court granted a motifor judgment of acquittal on two
of the five fires at the conclusion of the Stategise. As a result, he argues, the jury
was exposed to evidence of other alleged bad aitkeowt the proper analysis
pursuant to Delaware Rule of Evidence 404(b). H@amewhen the evidence of the
two fires was admitted during the State’s caseag admitted for a proper purpose
as evidence of charged crimes. The trial coutrucged the jury that it must not
consider the evidence pertaining to the charges wioch judgment for acquittal
was granted and it is presumed that the jury fadidwhat instruction. The Superior
Court did not abuse its discretion in finding tRaidriguez failed to prove prejudice
with regard to this claim.

Rodriguez’s fourth claim is that trial counsel wasffective for failing to
object to the State’s experts’ conclusions thabflhe fires were the result of arson.
The record reflects that trial counsel made thedaladecision to forego challenging
whether the fires were deliberately set or accialdrgcause the issue was immaterial
to Rodriguez’s defense at trial that he did notteetfires. We find no abuse of
discretion in the Superior Court’s conclusion ttie charge of ineffectiveness did
not satisfy theStricklandstandard.

Rodriguez’s fifth claim is that trial counsel waeffective for failing to seek
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suppression of the bicycle and boots. The recefi@ats that the bicycle was
photographed while in plain view and that the bpohts were compared to a
standard pair of boots issued by Rodriguez’s engrlayot his boots specifically.
Neither the bicycle nor boots were seized pridvisarrest. The trial court concluded
that a motion to suppress had no merit, and werfmdbuse of discretion.

Rodriguez’s sixth claim is that the Superior Cotmmmitted error by not
authorizing funds for a defense expert in the postiction proceeding. He makes
conclusory statements that arson investigationsnatebased on sound science
without attempting to explain how the experts’ opirs in this case could have been
challenged. The expenditure of funds for the defes discretionary, and we find no
abuse of discretion in the trial court’s conclusibat Rodriguez’s challenge to the
validity of arson investigations was unpersuasiviesodecision to deny funds for a
defense expert.

Rodriguez’s seventh claim is that the Superior Ceured by denying his
request for an evidentiary hearing on his claim teansel was ineffective by failing
to object to the State’s experts’ testimony. Hoe teasons given regarding
Rodriguez’s fourth and sixth claims, we find no sdéof discretion in the trial court’s

decision not to hold an evidentiary hearing.
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Finally, Rodriguez argues that the Superior Couddeby refusing to hold an
evidentiary hearing to determine whether the seanchseizure of his bicycle and
boots was constitutional. For the reasons givearttgg Rodriguez’s fifth claim, we
find no abuse of discretion in the Superior Coulggial of Rodriguez’s request for
an evidentiary hearing on this issue.

Rodriguez has not met the two-prom@jrickland standard to establish
ineffective assistance of counsel. Moreover, lsaloashown that the Superior Court
abused its discretion in denying funds to retaidefense expert or denying his
request for an evidentiary hearing.

[11. Conclusion

Accordingly, we affirm the Superior Court’'s denmilRodriguez’s motion for

postconviction relief on the basis of and for tkasons assigned by the Superior

Court in its Opinion dated April 14, 2014.
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STRINE, Chief Justice, concurring:

| concur in my colleagues’ ultimate resolutiontastmatter and in their finding
that Rodriguez did not establish prejudice urgteckland Accordingly, | agree that
the judgment of the Superior Court should be a#idm But | write separately to
emphasize two points.

First, in responding to Rodriguez’s claims thatthe counsel was ineffective
for failing to object to Fire Marshal Ward’s tesbny and that the Superior Court’s
limiting instruction did not cure any prejudice, colleagues invoke the presumption
that jurors can and will disregard information tineye heard because the judge tells
them to. | confess reticence to relying upon acjatly-invented presumption as a
short-hand to address the admission of impropéntesy that could lead a jury to
convict a defendant for improper reaséhén confessing that reticence, | in no way
divide with the Majority Opinion on affirming theigigment of the Superior Court.
But | see no reason to jump to reliance on theypngsion here, when | fail to see in
the first place how Ward’'s statement was prejutlimaRodriguez, who never

disputed that the fires were deliberately set—adhét he was not the one who set

14 SeeRichardson v. Marsi81 U.S. 200, 211 (1987) (“The rule that juries presumed to
follow their instructions is a pragmatic one, rabtess in the absolute certitude that the
presumption is true than in the belief that it eg@mts a reasonable practical accommodation of
the interests of the state and the defendant inrthenal justice process.”).
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them. Ward was responding to a question abouthgecof one of the fires for which
Rodriguez was eventually acquitted, so the perogphat all of the fires were the
work of a single arsonist may even have assistattifoez.

Furthermore, | agree with the Majority Opinion thased on the circumstances
of this case, Rodriguez’s argument that the coaurative instruction was ineffective
and that the presumption is inconsistent with deci@nce research is without merit.
Butthatis precisely because an analysis of tipeedily prejudicial evidence indicates
that it is of the sort that a jury could put ouitsfmind after being so instructédn
situations when the improper evidence or argunsaoita kind that bears more on the

defendant’s guilt, it would be difficult for anyone “unhear and unthink.” To ask a

15 See, e.g., David Alan Sklanskyidentiary Instructions and the Jury As Oth@&s
STANFORD L. REV. 407 (2013) (finding that, contraoythe popular myth that they gver se
ineffective, “[e]videntiary instructions probably avork, although imperfectly and better under
some circumstances than others”); Cassandra Low@#sEric Laws,The Effect of Judges’
Instructions About Case Information on Jury Memdry ONGWOOD UNIV. J.
UNDERGRADUATE SCHOLARSHIP (2011 pvailable at
http://blogs.longwood.edu/incite/2011/08/29/thesetfof-judges%E2%80%99-instructions-abou
t-case-information-on-jury-memory/ (citing S.M. Kas & C.A. Studebakeinstructions to
Disregard and the Jury: Curative and Paradoxicatdets INTENTIONAL FORGETTING:
INTERDISCIPLINARY APPROACHES, Golding, J. M., & Maeod, C. M., eds. (1998)) (“if
the presented information is considered to beawaaht or only slightly influences the case at
hand, then it is much more likely that the jurol We able to disregard the statemeniSgealso
Kerri L. Pickel, et al.,Jurors’ Responses to Unusual Inadmissible EvideB6e&CRIM. JUSTICE
& BEHAVIOR 466 (2009)available at
http://kpickel.iweb.bsu.edu/PickelKaram&Warner(2D@8f (finding that jurors are able to
disregard or forget inadmissible evidence wherctigent of the evidence is neutral or not
“especially memorable”).
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jury to do so, as Learned Hand noted in 1932, isn&tal gymnastic which is
beyond, not only their powers, but anybody’s efSafe should be reticent to invoke
a judge-made presumption without considering whethes a reliable basis for
upholding a conviction under the specific circumsts of the case at hand.
Likewise, | cannot join my colleagues’ determinatithat Rodriguez’s trial
counsel made a reasoned, tactical decision to Hef@pening argument until after
the State had presented its case and that thisideevas not ineffective under the
first prong ofStrickland Counsel’s sole explanation in his Rule 61{gfidavit for
deferring his opening statement until the end efSkate’s case-in-chief was that he
“believed that the State’s ability to connect tle¢ethdant with various incidences of
arson was tenuous and therefore reserved openatgnsnts until the full
presentation of the State’s case.” No doubt theB8opCourt Rules permit attorneys
to choose to defer making an opening stateriefihus, there is no invariable

requirement that a defendant must give an openatgraent at the beginning of trial,

16 Nash v. U.S 54 F.2d 1006, 1007 (1932).
7 Super. Ct. Crim. R. 61(g).
18 SeeSuper. Ct. Civ. R. 42.1.
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as this Court has recognized on multiple occasivBsit the decision not to do so
should be made carefully because it leaves thewithyonly the State’s version of
events until deep into the trial process.

Not only that, a reading of the opening argumeat fRodriguez’'s counsel
eventually made does not suggest that it was thefudaproduct of counsel's
searching consideration of the State’s case-infchied a distillation of its key
weaknesses into an explanation for the jury of titmndefense’s case would highlight
the many reasons the State could not meet its lhugtien of proof. Instead, the
opening that counsel had supposedly delayed fiesgfic advantage was perfunctory,
occupying a full four transcript pages. Given othigorts of counsel during the case,
which resulted in Rodriguez being acquitted of glearelated to two of the fires, and
the overall record, | agree with my colleagues BRadriguez has not shown that had
his counsel made an opening argument at the begymfitrial, there is a reasonable
probability of a different outcome. Rodriguez hhad not satisfied his burden to

demonstrate prejudice under the second pror&frafkland But | cannot embrace

19 Seee.g.,Shockley v. Stat&65 A.2d 1373, 1380 (Del. 1989) (holding thatrsel’s
“unorthodox” choice to waive both opening and algsstatements was not constitutionally
defective undestricklang; State v. Manlovel986 WL 14001, *2 (Del. Super. Nov. 17, 1986),
aff'd, 527 A.2d 281 (Del. 1987) (“The nature of the dpgrstatement of counsel is largely a
matter of litigation strategy. It cannot be saidttbounsel’s following a particular strategy of
speaking of certain matters and not of others doiss$ ineffective assistance of counsel.”).
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the notion that counsel’s unexplained deferrahefright to speak to the jury on his
client’s behalf and later generic opening can ket the product of a reasonable

strategic decision-making process.
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