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This matter is brought by preferred stockholdexsksg to enforce rights
inherent in their stock. According to the Plaifgtifthe Defendant corporation has
breached certain of those rights. The Defendastrhaved to dismiss; for the
following reasons, that Motion is denied.

|.FACTS
1. The Parties

This action arises out of facts set out in gredegail in a prior proceeding
before this Courtl.ehman Brothers Holdings Inc. v. Spanish Broadogs8ystem,
Inc! The Defendant here, Spanish Broadcasting Systetn, (“SBS,” or the
“Company”), a Delaware corporation, is “the largestblicly traded Hispanic-
controlled media and entertainment company in thédd States? SBS owns
and operates Spanish-language radio and telessabions, produces live concerts
and events, and operates a “bilingual Spanish-&mglnline site providing content
related to Latin music, entertainment, news antlioel®

The Plaintiffs in this action are current holdefsle Company’s Series B

Preferred Stock (“Series B”). Brevan Howard Credatalyst Master Fund Ltd.

! Lehman Bros. Holdings Inc. v. Spanish Broad. Sgs., 2014 WL 718430 (Del. Ch. Feb. 25,
2014). To the extent the facts presented in thar proceeding provide useful background
information, | refer the reader to that February 2814 Memorandum Opinion. As addressed
below, counts alleged in this action that overlafhwhose presented in the prior litigation have
been stayed, and the present Memorandum Opinioresskls only an additional breach of
contract claim not litigated in the prior action.

2 Am. Compl. 1 14. The facts cited herein are takem the Plaintiffs’ Verified Amended
Complaint unless otherwise indicated.

®1d. at 7 15.



and Brevan Howard Master Fund (collectively, “Bra¥)atogether hold 16,000
shares of Series B, at least some of which werehaged after October 15, 2013.
Cedarview Opportunities Master Fund, LP (“CedarvVjetwolds 1,500 shares of
Series B, all purchased after October 15, 2013J @hpital I, LP; ALJ Capital II,
LP; and LJR Capital, LP (collectively, “Capital”dpdgether hold 5,000 shares of
Series B; the Amended Complaint indicates that @hpicquired their shares no
later than October 11, 2013. Visium Catalyst Credit Master Fund, Ltd.
(“Visium”) owns 4,902 shares of Series B; the AmeshdComplaint indicates that
Visium acquired its shares no later than Octobe2043°
2. The Series B Certificate

This litigation centers on the contractual rightsSBS’s Series B preferred
stock. As of October 15, 2013, there were 92,3#@l tshares of Series B
outstanding. The rights of the holders of Serigg&ferred stock are delineated in
the Certificate of Designations Setting Forth thetivg Power, Preferences and
Relative, Participating, Optional and Other Spedghts and Qualifications,
Limitations and Restrictions of the 10 3/4% SemeS€umulative Exchangeable,
Redeemable Preferred Stock of Spanish Broadcasfygtem, Inc. (the

“Certificate”). Though an equity investment, thghts associated with the Series

* See idat T 49 (“The ALJ Funds tendered their sharebed broker for repurchase on or about
October 11, 2013.").

® See id(“Visium demanded repurchase of their shargs ldtter[] dated ... October 14,
2013.....



B preferred cause those securities to function nikehdebt instruments. For one,
the Series B preferred are designed to pay to th@ders a minimum annual
return by issuance of a dividend, which accruel/daid is “payable quarterly in
arrears on October 15, January 15, April 15, ang 16 of each year® In
addition, because the Series B preferred were dsgudinance acquisitions at a
time when the Company did not have much cash od,htre Certificate provided
the Company an option, on or before October 158206 pay dividends to the
Series B holders “in kind"—in other words, to “pajvidends in cash or in
Dividend Shares® As a result, the Company retained an optionhenfirst five
years after the Series B issuance, to satisfy iitglehd obligation by issuing
additional Series B shares, although the newlyedsshares would themselves
accrue dividends going forward. Further, the @edie granted the Company the
option in those first five years, on or before @&015, 2008, to “exchange all but
not less than all of the then outstanding shareSeofes B Preferred Stock for . . .
Exchange Notes to be issued under an indenturg®. .

Finally, central to the dispute before me here, Series B preferred also

function like debt instruments by providing whatyrze likened to a maturation

® Certificate § 4(a)see id.(“The Holders of the outstanding shares of théeSeB Preferred
Stock shall be entitled to receive, when, as ami@dared by the Board of Directors out of funds
of the Company legally available therefor, dividemh the Series B Preferred Stock, which shall
accrue at a rate per annum equal to 10.75% ofithedation Preference.”).

" Lehman Bros. Holdings Inc2014 WL 718430, at *1.

8 Certificate § 4(a).

%1d. at § 8(a).



date. For example, Section 6 of the Certificatevjgles that, “[o]n or after October
15, 2008, Series B Preferred Stock may be redeemedt any time, in whole or
from time to time in part, at the option of the Gmany . . . .*® The Company has
never exercised such a right. However, Sectionf the Certificate further
providesholdersof Series B shares the right, on October 15, 261 8:quire the
Company to repurchase their shares under certannostances described in more
detail below. Under the terms of the Certificatethe event “the Company fails to
discharge any redemption or repurchase obligatidh vespect to the Series B
Preferred Stock (whether or not the Company is pggdhto do so by the terms of
the Senior Credit Facilities, the Senior SubordidaNotes, the DGCL, or any
other obligation of the Company)'"a Voting Rights Triggering Event (“VRTE”)
occurs, and, as a result, the holders of SeriescBive certain rights, including
rights to fill seats on the Company’s board of dioes and to block the Company’s
incurrence of certain debt.
3. The Series B Repurchase Right

As noted above, Section 7 of the Series B Cestdigrants holders of Series
B, on October 15, 2013, the right to require thenfany to repurchase some or all
of their shares, subject to certain limitationsn October 15, 2013, of the 92,349

shares of Series B outstanding, holders of vijuall of the shares—92,233—

91d. at § 6(a).
1d. at § 9(b)(ii).



sought to exercise their repurchase rights. Ipaese, the Company repurchased
1,800 shares for approximately $2.5 million, butkkdhe position that it lacked
sufficient “legally available funds” to repurchassdditional shares. SBS
acknowledged in an October 17, 2013 Form 8-K ttsafailure to repurchase all
shares from holders seeking to exercise their of@ase rights caused the
occurrence of a VRTE.

The parties dispute what obligations are createtherpart of the Company
by Section 7, governing the repurchase rights ®f3fries B holders. That Section
provides, in part:

(a) On October 15, 2013 (the “Purchase Date”), ¢talder of shares

of Series B Preferred Stock will have the righteéquire the Company

to repurchase (subject to the legal availabilityusfds therefor and to

Section 170 of the DGCL) all or a portion of theri8g B Preferred

Stock held by such Holder at a purchase price etguaD0% of the

Liquidation Preference thereof, plus all accumulatnd unpaid

dividends to the date of repurchase (the “PurchBsee”), in

accordance with the procedures set forth below.

(g) No Series B Preferred Stock may be repurchasegpt with

funds legally available for the purpose. The Comypshall take all

actions required or permitted under the DGCL tonperany

repurchase pursuant to this Sectiofi 7.

The Plaintiffs contend that SBS has breached iigatiions under Section 7 in two
ways. First, the Plaintiffs read the second sergenf subsection (g)—that “[t]he

Company shall take all actions required or permitt@eder the DGCL to permit

21d. at § 7.



any repurchase’—as creating an obligation on thhie gdadhe Company to take all
actions that could generate funds to repurchaseS#res B (such as issuing
additional equity, taking on new debt, or sellirggets), so long as those actions
would not violate the DGCL, that is, the Plaintifesgard the second sentence as an
obligation to gobeyonduse of “legally available funds.” Second, theifl#s
contend that, even if SBS’s obligation under sutisedq) is limited to the use of
“legally available funds,” that understanding ifseiplies an obligation on the part
of the Company to assess what legally availableisumay be raised, using the
mechanisms described above, when considering theratease requests of the
Series B holder§ Accordingly, the Plaintiffs allege in their Amesdi Complaint
that the Company breached Section 7(g) of the fate by “fail[ing] to take any
actions required or permitted by the Delaware Gan€orporation Law, such as
selling assets or issuing and selling additionalitggwhich would have given it
‘legally available funds’ with which to repurchasee Series B Preferred Stock as

required by the Certificate'”

13 The Defendant likewise concedes that “[t]hose @doces [required by Section 7] included . . .
a determination of the amount of funds legally klde for any potential repurchase . . . .”
Def.’s Op. Br. in Supp. of Mot. to Dismiss at 7.

14 Am. Compl. 1 50 (typeface altered from origina®e also idat § 51 (“The Company failed to
take any actions to aid in the repurchase of theeS& Preferred Stock despite previously
acknowledging that ‘[t}he source of funds for amgls repurchases would be our available cash
or cash generated from operations or other souimekiding borrowings, sales of equity or
funds provided by a new controlling person or gritit (typeface altered from original).

~



4. Indenture Restrictions

Although only tangentially referenced in the AmeddComplaint® the
Defendant explains in briefing that, in Februard20SBS “closed an offering of
senior secured notes due 2017, paying 12.5% interesa total $275 million
principal amount® According to the Defendant, “[tlhe terms of then®r
Secured Notes Indenture governing the 2012 Notesrestrict SBS’s ability to
take certain financial actions,” including repursimg the Series B shares except in
four circumstanceS. The Defendant explains that the Indenture periiijsa
repurchase if it is made from “a one-time $2.5 imnll‘general basket’ from which
Restricted Payments may be made at any tith¢?) a repurchase “if, prior to
making the repurchase offer, SBS first commencessattles an offer to buy back
the 2012 Notes in an aggregate amount equal to dhdhe proposed stock
repurchase;” (3) a repurchase if it is funded “oiuthe proceeds of, the concurrent
Issuance of certain junior indebtedness in accaelawith” the Indenture
provisions; and (4) a repurchase if it is fundedit“eof the proceeds of, new

Preferred Stock issued in accordance with” thenngte provisions® In addition,

°|d. at 7 47.
1? Def.’s Op. Br. in Supp. of Mot. to Dismiss at 8.
Id.
'8 The partial repurchase was in fact made from $2i$ million “basket.” Def.'s Op. Br. in
Supp. of Mot. to Dismiss at 28.
|d. at 8-9.



the Defendant represents that the Indenture plastsctions on the Company’s
ability to sell assets.
5. Procedural History

The Plaintiffs filed their Complaint in this actiamn December 27, 2013. On
March 3, 2014, the Plaintiffs filed an Amended Cdémmd. The Amended
Complaint alleges counts for (I) a declaratory jmeégt that a VRTE went into
effect on April 15, 2010; (Il) breach of contraeded on the Company’s 2011 and
2012 incurrence of debt while a VRTE was purpostad| effect; (I1) breach of
contract based on the Company’s failure to meaibtgations under Section 7 of
the Certificate, governing repurchase of the PldntSeries B shares; and (V)
breach of the implied covenant of good faith anddaaling. On March 31, 2014,
the Defendant moved to dismiss the Amended Contpfamfailure to state a
claim upon which relief could be granted. On Ju@e2014, | heard oral argument
on the Defendant’s Motion with respect to Count dihd stayed this action with
respect to Counts |, Il, and 1V, pending the Sume@ourt’s resolution of the
plaintiffs’ appeal in the earlier filed actiombehman Brothers Holdings Inc. v.
Spanish Broadcasting System, ffic.In the remainder of this Memorandum
Opinion, | address the Defendant’s Motion to Disnidount Il of the Amended

Complaint.

202014 WL 718430 (Del. Ch. Feb. 25, 2014).
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1. STANDARD OF REVIEW

When considering a motion to dismiss, this Courstrassume as true the
well-pleaded allegations in the compldihgnd give the plaintiff “the benefit of all
reasonable inferences that can be drawn from #sadig.?> Accordingly, a
motion to dismiss may be granted only where “thaenpiff could not recover under
any reasonably conceivable set of circumstanceseptible of proof®® A
complaint “need only give general notice of theralasserted® but conclusions
will not be assumed to be true without “specifieghtions of fact which support
the conclusion® In deciding a motion to dismiss, | may rely oncdments
incorporated in the complaint as well as the aliega of the complaint itseff

1. ANALYSIS

The Defendant contends that Count IIl of the Anegh@omplaint fails to
state a claim because (1) the Plaintiffs who faipkead that they owned shares of
Series B on the October 15, 2013 repurchase dtiterdack standing or cannot

adequately plead that they suffered damages, andvgh accepting as true the

1 Malpiede v. Townsqry80 A.2d 1075, 1082 (Del. 2001).

2|n re USACafes, L.P. Litigb00 A.2d 43, 47 (Del. Ch. 1991).

23 Bettis v. Premier Pool & Prop. Mgmt., L.Q012 WL 4662225, at *2 (Del. Ch. Sept. 26,
2012).

24 Rabkin v. Philip A. Hunt Chem. Cor@98 A.2d 1099, 1104 (Del. 1985).

> Haber v. Bell 465 A.2d 353, 357 (Del. Ch. 1983).

6 Seel NR Partners, LLC v. C-lll Asset Mgmt. L|.#014 WL 1312033, at *9 (Del. Ch. Mar. 31,
2014) (“Generally, on a motion to dismiss undereR12(b)(6), the Court will consider only the
complaint and the documents integral to or incaapeat by reference into it.”).

1C



allegations of the Amended Complaint, the remairihgntiffs fail to adequately
plead that SBS breached Section 7 of the SerieefiCate. | address those
contentions in turn, below.
1. Standing

As a threshold matter, the Defendants contendtkiwste Plaintiffs who did
not hold shares of Series B on the October 15, 28fGrchase date lack standing
to bring a claim, or, put another way, that thokerfiffs “cannot allege that they
were harmed by any of SBS’s purported breachebe@fCertificate . . . % As
noted above, Brevan and Cedarview purchased sowrléalrtheir shares of Series
B after October 15, 2013, the date on which, adngrtb the Plaintiffs, SBS failed
to comply with Section 7 of the Series B Certifecat

The Plaintiffs contend that “[tlhere is no need..for Plaintiffs to allege
when they became holders of the Series B Prefestigaak so long as they are the
current holders because, as a matter of law, themuholder of the shares has
authority to enforce the Certificate, including fany previous breache&” In
support of that contention, the Plaintiffs pointat®el. C. 8§ 8-302(a), which states
that, “[e]xcept as otherwise provided in subsedi@n) and (c), a purchaser of a

certificated or uncertificated security acquireb raghts in the security that the

2" Def.’s Op. Br. in Supp. of Mot. to Dismiss at 17.
28 pls.” Answering Br. in Opp’n to Def.’s Mot. to Disss at 48-49.

11



transferor had or had power to transfer. The Plaintiffs accordingly assert that
the right to sue for breach of the Certificate \@asght in the Series B securities
that passed to the Brevan and Cedarview Plaintfien they purchased their
Series B shares after SBS’s purported OctoberaB3 Breach.

In considering whether certain rights transfeatpurchaser of a security in
accordance with ®el. C. 8§ 8-302(a), this Court has explained that “[t]Hegse
‘all rights in the security’ can be understood a&sidguishing between personal
rights of the holder, on the one hand, and righas inhere in the security itself, on
the other.?® In applying that understanding here, | note thaght inherent in the
Series B preferred stock at issue is the right,eurzbrtain circumstances, to a
repurchase of the shares by the Company at a ®et @n a date certain. The
Plaintiffs contend that this right has been bred¢chad seek specific performance,
which will require that each Plaintiff own, and &bkle to tender, those shares. A
right to performance of a promise to repurchasea isght inherent in these
securities, and thus was transferred, upon satlbeoShares, to the purchaser. |

therefore find that all the Plaintiffs have starirere®

296 Del. C.§ 8-302(a).

%0In re Sunstates Corp. S’holder Liti2001 WL 432447, at *3 (Del. Ch. Apr. 18, 2004&e
also Schultz v. Ginsburg965 A.2d 661, 667 n.12 (Del. 2009) (“The phrask rights in the
security’ means rights in the security itself apaged to personal rights.”).

31 Although it does not form the basis of my decisime, | note that the behavior of the parties
in fact indicates that at least some of the holdéhares of Series B believed they were selling,
along with their shares, a right to pursue a clanbreach of the Certificate: Brevan purchased
shares from, and subsequently entered this libgat place of, River Birch Master Fund, L.P.

12



2. Contract Claim

The Defendant also contends that Count Il ofAheended Complaint fails
to state a claim upon which relief may be grantedaise (1) SBS complied with
the unambiguous terms of Section 7(g) of the Geati¢, and (2) even if SBS had
not complied with Section 7(g), the Plaintiffs f&il satisfy the requisite pleading
standard for a breach of contract claim. For #ssons that follow, | find that the
Defendant’s interpretation of Section 7(g) is cotrebut that the Amended
Complaint states a claim for breach of that Section
A. Section 7(g) is Unambiguous

As explained above, both the Plaintiffs and De&emdsubmit that the
language of Section 7(g) of the Certificate, whicldifies the repurchase rights of
the Series B holders, is unambiguous. The padispute, however, what
obligations are imposed on the Company by the lagguwf that Section. Section
7 states:

(g) No Series B Preferred Stock may be repurcha@segpt with

funds legally available for the purpose. The Comnypshall take all

actions required or permitted under the DGCL tonperany
repurchase pursuant to this Sectiofi 7.

and River Birch Ltd., after the initial Complaint this action was filed. River Birch Master
Fund, L.P. and River Birch Ltd. have withdrawn ard no longer pursuing rights arising from
these securities.
32 Certificate § 7.

13



Under the Plaintiffs’ interpretation of this proms, the requirement that “the
Company shall take all actions . . . permitted unithe DGCL” obligates the
Company to take all possible actions that wouldultegn generating legally
available funds from which the Company could swtits repurchase obligations,
so long as those actions are not prohibited byDi3€L. The Defendant rejects
that broad reading of Section 7(g), contendingemdtthat the requirement to “take
all actions required or permitted under the DGCt&ates an obligation only to
“take the necessary steps established by the D@€Ch Delaware corporation to
repurchase share®” For the reasons that follow, | concur with thefédelant’s
interpretation of the unambiguous language of 8act(g).

Reading the Certificate as a whole, | find unreaste the Plaintiffs’
interpretation of Section 7(g) as creating an aian on the part of the Company
to generate funds by taking all actions not prdbibby the DGCL. Section 7(a),
which provides that the right to repurchase is jsabto the legal availability of
funds therefore and to Section 170 of the DGCL&ady imposes two conditions
on a right to repurchase: (1) that the repurcha&senbde from legally available
funds, and (2) that the repurchase comply withDIG&G&CL. Section 7(g) mirrors
those two requirements, by stating (1) that “[ngri€s B Preferred Stock may be

repurchased except with funds legally available tfog purpose,” and (2) that

33 Def.’s Op. Br. in Supp. of Mot. to Dismiss at 20.

14



“[tlhe Company shall take all actions required errpitted under the DGCL” to
effectuate a repurchase.

Importantly, under the Plaintiffs’ reading, thesfisentence of Section 7(g),
which requires that a repurchase must be made flegally available funds,”
would lose all meaning. While Plaintiffs’ counseiggested at oral argument that
the requirement that a repurchase be paid fromd$uagally available” operates
to provide a “backstop” to the otherwise infinitddyoad obligation, imposed by
the second sentence of Section 7(g), to generatdsfby taking all actions not
prohibited by the DGCL, | am unable to comprehemiv lsuch a “backstop”
would operate; the Company’s obligation to repaseh shares mustther be
limited by “funds legally available,br the Company must generate additional
funds by takingall actions not prohibitedy the DGCL—one standard or the other
must govern.

Reading the Certificate as a whole confirms thetiSn 7(g) must be read,
as the Defendant argues, to create only an olgigatn the part of the Company to
take those steps necessary to comply with the D@K&n repurchasing the Series
B shares. As the Defendant points out, Sectiago@erning theCompany’sright

to redeem the Series B shares, also states:

15



(f) No Series B Preferred Stock may be redeemeépxwith funds

legally available for the purpose. The Companylighke all actions

required or permitted under the DGCL to permit asgemption

which the Company elects pursuant to clause (ayeljo
Section 6 creates a right of the Company to re@msehat its discretion. The
parties cannot have intended, by stating that &[tfpompany shall take all
actions . . . permitted under the DGCL,” to createbligation for the Company,
once itelectsto redeem shares, to generate funds by all legans Rather, the
only reasonable interpretation of that languagehet the parties intended to
require the Company, if it elects to redeem shatesaccomplish such a
redemption in compliance with the DGCL. Similarl{he only reasonable
interpretation of the parallel language under $®ecil is that, when considering
repurchase requests on behalf of the Series B tsldee Company must
accomplish whatever repurchases it makes in cong#iavith the DGCL, and
must do so only with legally available funds.
B. The Plaintiffs Sufficiently Plead a Claim foreach of Contract

| found above that the unambiguous language oti®@ed(g) does not
obligate the Company to fund a repurchase of thie$S8 preferred by taking all
possible actions that would generate funds. Rathersecond sentence of that

Section requires only that the Company comply wh#hnDGCL in accomplishing a

repurchase. The Defendant concedes, however,Sihetion 7 does create an

3 Certificate § 6(F).

16



obligation on the part of the Company to make “tedrination of the amount of
funds legally available for any repurchasend that, consistent with case law
interpreting the phrasg, “legally available funds” do not consist solely of
available cash, but also of funds “readily accdsditroughsales or borrowing®’
While the Defendant concedes that the Company wasactually obligated to
determine whether the Company had legally availdbiels to repurchase the
Series B preferred on October 15, 2013, howeveronitends that the Plaintiffs
have failed to plead, other than in an insufficiemnclusory fashion, a breach of
that obligation.

The Plaintiffs plead that “the Company failed &i& any actions or explore
any options that would have given it legally avialdafunds with which to purchase
the outstanding Series B Preferred Stock,” and‘fh¢ad the Company taken the
appropriate actions, such as selling assets angsund selling additional equity, it

would have had sufficient funds to repurchase tiistanding Series B Preferred

% Def’s Op. Br. in Supp. of Mot. to Dismiss at §ee also idat 22 (“But SBS is already
obligated to explore means of funding a requestpdinchase, because the Certificate requires
SBS to determine the amount of ‘funds legally aala@’ in response to a repurchase request.”).
3 SeeSV Inv. Partners, LLC v. ThoughtWorks,.|nE A.3d 973, 988 (Del. Ch. 201G)f'd 37
A.3d 205 (Del. 2011) (**Funds legally available’ ares something different. It contemplates
‘funds’ (in the sense of cash) that are ‘availalfla’the sense of on hand or readily accessible
through sales or borrowing) and can be deployeglallg’ for redemptions without violating
Section 160 or other statutory or common law restms, including the requirement that the
corporation be able to continue as a going coneerth not be rendered insolvent by the
distribution.”).

3" Def.’s Op. Br. in Supp. of Mot. to Dismiss at 22r(phasis added).

17



Stock.® The Defendant contends that these allegationscanelusory, and
accordingly cannot withstand a motion to dismi$e Plaintiffs, however, have
alleged a breach of a conditional right—the righta repurchase—where the
occurrence of the condition—the existence of lggadivailable funds—is
exclusively within the Defendant’s knowledge andtcol** The Plaintiffs have
alleged that the Defendant failed in its obligatiorevaluate whether the condition
occurred, and at the current stage of the litigattbat allegation is sufficient to
provide the Defendant notice of their breach oftmst claim?°

In addition, Defendant’s counsel suggested at @a@ument that the
Plaintiffs’ allegations cannot be understood toe@gd that SBS breached its
obligation to determine whether “legally availabilends” existed, but only that

SBS failed to generate fundsadditionto existing legally available funds, that is,

38 Am. Compl. 11 63, 65.

39 See, e.g.Corporate Prop. Assocs. 8, L.P. v. Amersig Graphioc, 1994 WL 148269, at *3
(Del. Ch. Mar. 31, 1994) (“This said, | find thalh¢ plaintiffs’] pleadings, while less than ideal,
state a minimally sufficient claim . . . to survigemotion to dismiss. The complaint alleges
ASG’s and Foote’s insolvency as well as that ASGI d&oote received less than fair
consideration for the asset transfer. Given tloe tfaat the value of the assets transferred to AS
Memphis and AS Southeast as well as the amourglutffdrgiven by Heller as a consequence of
the asset transfer aparticularly within the knowledge of defendantsspecially in light of the
fact that plaintiffs have had no opportunity to doaot discovery—plaintiffs’ allegations are not
merely conclusory, but sufficiently state a claindar 6Del. C.8§ 1304.”) (emphasis added).

0 See Cent. Mortgage Co. v. Morgan Stanley Mortgagpital Holdings LLG 27 A.3d 531,
536 (Del. 2011) (“The pleading standards goveriiegmotion to dismiss stage of a proceeding
in Delaware, however, are minimal. When consideandefendant’s motion to dismiss, a trial
court should . . . accept even vague allegatiotisarComplaint as ‘well-pleaded’ if they provide
the defendant notice of the claim . . . . Indekdnay, as a factual matter, ultimately prove
impossible for the plaintiff to prove his claimsatater stage of a proceeding, but that is not the
test to survive a motion to dismiss.”).

18



the Defendant contends that the Plaintiffs’ allexyegt are limited to their theory
that the Defendant was required to resort to amyprohibited lengths to generate
funds, a theory | rejected above. Our pleadinghdsied is not so exacting,
however’' In the interest of precision, the Plaintiffs abuperhaps should, have
pled that the Company failed to take any actionsooexplore any options that
would have generated cash and that should haveibeleded in the Company’s

determination of its legally available funds. Haee by pleading that “the

Company failed to take any actions or explore grmyoos that would have given it
legally available funds,” the Plaintiffs sufficidytallege that the Company failed
to investigate its options for generating cash tbatld have been used to
repurchase the Series B shares. Accordingly, d fime Plaintiffs’ pleadings

sufficient to state a claim for breach of contract.

Further, the Defendant attempts to rebut the ®ffsnallegation that the
Company failed to take any action to determine Wwaetegally available funds
existed by pointing to the terms of the Indentin@se terms permit a repurchase
of the Series B shares only in limited circumstaneeich the Defendant contends
were not feasible options for the Company. To deedhat issue, | would be
required to determine whether the Company couldarably have offered to buy

back the notes, issued junior indebtedness, oedssew preferred stock to fund a

4.

1¢



repurchase. Whether the Company could reasonag taken such actions on
October 15, 2013 to accomplish the repurchasesested by the Plaintiffs is a
factual determination unsuitable for resolutionaomotion to dismis¥’

Finally, the Defendant suggested in briefing @lidph not at oral argument)
that, even if the Company in fact breached Seciig) of the Certificate, the sole
remedy available to the Plaintiffs is the occureen¢ a VRTE. However, while
the Defendant contends that “Plaintiffs’ entire daes claim is premised on the
notion that the conditions giving rise to a VRTEe aalso a breach of the
Certificate”—in other words, that the Company’ddag to repurchase the Series B
preferred was the occurrence of a condition thggéred a VRTE, but not a
breach of Section 7—the Defendant misconstruegrthmtiffs’ surviving breach
of contract claim. That theory is not traaty failure to repurchase the Series B
shares—which unquestionably results in a VRTE—#&issached the Certificate,
but rather that SBS breached its contractual ototiga when it failed to correctly
calculate legally available funds. In addition, “our courts have refused to

construe a contract as taking away a common lavedgnunless that result is

“2 Further, to the extent the Plaintiffs contend thatds would have been legally available to
accomplish a repurchase had the Company not bredtiee Certificate by entering into the
Indenture, that claim is preserved pending liftreff stay of Counts |, I, and IV.

3 Def.’s Op. Br. in Supp. of Mot. to Dismiss at 4&e alsoPls.” Answering Br. in Opp'n to
Mot. to Dismiss at 47 (conceding that “[i]f SBS eattwith utmost good faith and relied on
detailed analyses developed by well-qualified etgpéo engage in a thorough analysis of
whether it could generate legally available furaig] thus lawfully determined it could not make
the repurchase, then a VRTE would be the resuhaiffailure”).
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imperatively required,” and as a result, “the SapgeCourt has held that, even if a
contract specifies a remedy for breach of thatremhta contractual remedy cannot
be read as exclusive of all other remedies if ck$athe requisite expression of
exclusivity.”™  Accordingly, to the extent the Defendant did neaive its
contention that a VRTE is the exclusive remedyaftareach of Section 7 by failing
to present it at oral argument, that contentiontrfais

To summarize, | find that Count Ill of the Amendédmplaint adequately
pleads that SBS breached the Series B Certificgtéalting in its contractual
obligations to undertake appropriate actions temeihe what “legally available
funds” were at the Company'’s disposal as of Octdbe013.

V. CONCLUSION
For the reasons explained above, | deny the DafdgisgiMotion to Dismiss

Count Il of the Amended Complaint. An appropri@ieler is attached.

4 Reid v. Thompson Homes at Centreville, 18007 WL 4248478, at *5 (Del. Super. Nov. 21,
2007); see also Gotham Partners, L.P. v. Hallwood Reahytriers, L.P, 817 A.2d 160, 176
(Del. 2002 ) (“[T]his Court has held that, everaitontract specifies a remedy for breach of that
contract, ‘a contractual remedy cannot be readkelsigve of all other remedies [if] it lacks the
requisite expression of exclusivity.”) (citingliver B. Cannon & Son, Inc. v. Dorr-Oliver, Inc
336 A.2d 211, 214 (Del. 1975)). Although the Defent contends that the Court should not
read in additional preferences where the prefestedkholders did not bargain for them, it puts
forth no support for the contention that the righsue for breach of an agreement is the sort of
unexpressed “preference” the Court must not presume
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