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HOLLAND, Justice:



In this appeal from the Superior Court’s denialTgfone Guy’'s (“Guy”)
motion for postconviction relief, we address how ffrocedural bars of Superior
Court Criminal Rule 61 apply to Guy’s claims, inding his claim of ineffective
assistance of postconviction counsel. Guy advatwesarguments in this appeal:
first, that the Superior Court erred during higltby failing to give the “modified
Bland’! jury instruction on accomplice testimony mandalbgdthis Court’s 2012
decision inBrooks v. Staté and second, that his appointed counsel was irféec
in his first postconviction proceeding for failing present ten out of eleven claims
of ineffective assistance of trial counsel. We dode that Guy’s claims are
untimely and that his first claim was previouslyjualicated. Guy has failed to
overcome these procedural hurdles. Accordinglyaffem the Superior Court’s
judgment in this case, although we do so on indégeinand alternative grounds.

Facts

In July 2004, a Superior Court jury convicted Gafyintentional Murder in
the First Degree, Felony Murder in the First Degreessession of a Firearm
During the Commission of a Felony, Attempted Rolhbarthe First Degree, and
Robbery in the Second Degree for the robbery andienwf an ice cream truck

operator, Abdullah Alameri. The Superior Courtteaned Guy to two life terms

! Bland v. State263 A.2d 286 (Del. 1970).
2 Brooks v. State40 A.3d 346 (Del. 2012).

3 See Torrence v. Stat2010 WL 3036742 (Del. Aug. 4, 201@jit{ng Unitrin, Inc. v. American
Gen’l Corp, 651 A.2d 1361, 1390 (Del. 1995)).



of imprisonment plus a term of years. Guy raisgghteissues on direct appeal,
including a claim that the Superior Court erreddenying defense counsel’s

request for a jury instruction on accomplice testim in response to the trial

testimony of Robert Zayas (“Zayas”), who Guy allégeas an uncharged

coconspirator in his crimes. The Superior Courtiel¢ defense counsel’s request
for the jury instruction because “there was no ene that Zayas participated in
the attempted robbery or fatal shootiffig.We affirmed that ruling, as well as

Guy’s convictions and sentence on direct appeal.

With the assistance of counsel, Guy filed a mofmmpostconviction relief
in January 2008 which the Superior Court denied. While his apfeain that
ruling was pending, Guy filed a second motion fostgonviction reliefpro se
which the Superior Court rejected because of hixlipgg Supreme Court appeal.
On September 28, 2009, at the State’s requestCihust remanded Guy’s appeal
from the denial of his first motion in order toail Guy to file the claims asserted

in his second postconviction motion with the assise of counsél. The Superior

*Guy v. Statg913 A.2d 558, 563 (Del. 2006).
5
Id.

® Guy initially filed his motionpro sein March 2007, but the Superior Court appointednse!
at Guy’s request and allowed counsel to file a Bmpntal motion.

7 Guy v. State2009 WL 3087248 (Del. Sept. 29, 2009).



Court denied Guy’'s supplemental motion on remandétember 2009. We
affirmed the denial of all Guy’s postconvictioniais on August 3, 2019.

In March 2013, Guy filed @ro semotion for postconviction relief. He
asserted in that motion that the Superior Coudcein failing to give a “modified
Bland’ jury instruction at his trial and that his app@d postconviction counsel
had been ineffective for failing to present ten otieleven claims of ineffective
assistance of trial counsel. The Superior Countesteboth issues on the merits but
further concluded that Guy’s claim of ineffectivesastance of postconviction
counsel was procedurally barred for his failurerase the claim earlier. This
appeal followed.

Standard of Review

We review the Superior Court’s denial of postcaotion relief for abuse of
discretion:’ although questions of law are reviewdsl nova" Like the Superior
Court, we first must apply the procedural requiretaef Superior Court Criminal
Rule 61(i) before considering the merits of anytposviction claim on appedf.

Rule 61(i)(1) bars any claim for postconvictionigEthat was not filed within one

8 Guy v. State999 A.2d 863 (Del. 2010). The mandate on apissakd on August 19, 2010.

® Because of the manner in which Guy’s first ancbeegpostconviction motions were presented
by the same attorney and were resolved in one lappg@roceeding, we consider his most recent
motion to be his second postconviction motion, @ytto the Superior Court’s consideration of

the motion as Guy’s third such motion.

19Dawson v. States73 A.2d 1186, 1190 (Del. 1996).
Y Nealv. State  A.3d ___, 2013 WL 5978446 (Nov. 8, 2013).
12younger v. Stat580 A.2d 552, 554 (Del. 1990).
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year after the judgment of conviction became fimakess the claim asserts a newly
recognized, retroactively applicable right thaasserted within one year after the
right is first recognized or unless there is a colorable claim of a misaggiof
justice due to a constitutional violation that umdimes the reliability of the
conviction!* Rule 61(i)(4) provides that any ground for retteat was previously
adjudicated is thereafter barred unless recongidares warranted in the interests
of justice®®

Procedurally Barred
Accomplice Testimony Jury | nstruction

Guy'’s first claim on appeal is that the Superi@u@ erred at his trial in
failing to give a “modifiedBland’ instruction to the jury regarding accomplice
testimony. In his direct appeal, Guy argued, amathgr things, that the Superior
Court had erred in refusing to grant his requestdon accomplice testimony
instruction. We affirmed the Superior Court’'s ddrof the requested instruction
on the ground that the evidence did not suppogicauél finding that the identified
witness, Robert Zayas, participated as an accompiicGuy’s crimes. Having
previously considered and rejected this claim, veereot required to reconsider it

unless the interests of justice so reqtfire.

13 Del. Super. Ct. Crim. 61(i)(1) (2013).
141d. 61(i)(5).

151d. 61(i)(4).

814.



In order to overcome this procedural hurdle, Gugntends that
reconsideration of his claim is warranted in theerest of justice in light of this
Court’s 2012 decision iBrooks v. Stat&’ Guy contends th&rooksannounced a
“‘new rule” that requires the trial court to givespecific jury instruction on
accomplice testimony, whether or not it is requistghenever a self-identified
accomplice, whether or not charged as an accompésgfies at trial. Guy argues
that he is entitled to the benefit of this new rule

There are two flaws in Guy’s argument. Firstdenying Guy’s request at
trial for a jury instruction on accomplice testinyprthe Superior Court held that
the evidence did not support a finding that Zayass van accomplice in the
attempted robbery or murder. We affirmed thathgilon appeal. Our decision in
Brooksdid not alter or expand the definition of “accoropl™® Thus, the holding
of Brookshas no bearing on Guy’s case. Guy simply wasnbtled as a matter
of fact or law to an accomplice testimony instrastundeBland or underBrooks
Second, even if the holding 8rookswas relevant to Guy’s case, the mandatory
instruction set forth irBrooksdoes not apply retroactively. We specifically held

that the modifiedBlandinstruction was required only in cases pendingfadarch

1740 A.3d 346 (2012).

18 See id at 350 (holding that a “witness qualifies as @complice if he or she meets the
definition of one” under 11 Del. C. § 271(2)b., winiis the same statute that applied to Guy’s
case).



15, 2012 or filed thereaftéf. Thus, contrary to Guy’s contention, our holding i
Brooksdid not create a retroactively applicable righbrder to overcome the time
bar of Rule 61()(1). Guy has failed to establishder Rule 61(i)(4) that
reconsideration of his previously adjudicated clamvarranted in the interest of
justice. Accordingly, we conclude that Guy’s ficddim on appeal is procedurally
barred.

No Procedural Bar
| neffective Assistance of Postconviction Counsel

Guy’s second argument on appeal is that his posiction counsel was
ineffective for failing to raise ten out of elevelaims of ineffective assistance of
trial counsel. The Superior Court rejected Guy&nae as conclusory and also held
that the claim was procedurally barred by Rule)¢2)ifor his failure to raise the
claim in the second postconviction motion he filedhat court.

Delaware Superior Court Criminal Rule 61(i)(2) yd®s that “[a]jny ground
for relief that was not asserted in a prior postciion proceeding...is thereafter
barred, unless consideration of the claim is waedin the interest of justicé®
Because the Superior Court erroneously treatedsdatest postconviction motion
as his third such motion, it concluded that hisnetaagainst his postconviction

counsel should have been raised in his second mofldfne Superior Court failed

191d. at 355 (“Effective March 15, 2012, any case imimg accomplice testimony, trial judges
must now give our modified version of tBé&ndinstruction.”)

20 Del. Super. Ct. Crim. R. 61(i)(2) (2013).



to acknowledge, however, that the same appointethsa represented Guy in
filing both his first and second postconviction mos in that court and that
appointed counsel continued to represent Guy irohe and only postconviction
appeal to this Court from the denial of both mosiomAccordingly, Guy had no
opportunity in that prior proceeding to raise amlaf ineffectiveness against the
postconviction counsel who was still representing.h Accordingly, we do not

find Guy’'s claim of ineffective assistance of pasteiction counsel to be

procedurally barred by Rule 61(i)(2).

Time Bar Applies
| neffective Assistance of Postconviction Counsel

The State argues that Guy’s claim is barred byotie year time limitation
of Rule 61(i)(1). According to the State, Guy hadil December 12, 2007, which
was one year following the issuance of this Couniandate on Guy’s direct
appeal, in order to file all of his postconvicticlaims. While we agree that Guy’s
ineffective assistance of postconviction counsainclis time-barred in this case,
we cannot agree that Guy only had until Decembe@@7 to argue this particular
claim.

Rule 61(i)(1) provides, among other things, that@ion for postconviction
relief may not be filed more than one year aftgudgment of conviction is final.

We have held that a judgment of conviction is fioakce this Court issues the



mandate following a defendant’s direct appéal.ln a case such as Guy’s,
however, in which the Superior Court appointed s&lino represent him in his
first postconviction proceeding, a defendant’stfickance to raise a claim that
appointed postconviction counsel was constitutigniseffective will not occur
until the defendant has the opportunity to purssea@nd postconviction motion.
It is implausible that a second postconviction mottould ever be filed within one
year after the judgment of conviction becomes finAkccordingly, we reject the
State’s assertion that Guy was required to file imsffective assistance of
postconviction counsel claim within one year follog/the conclusion of his direct
appeal.

Instead, we conclude that fairness requires tleabnhe-year time limitation
on a claim of ineffective assistance of postcomwctounsel shall be begin to run
when the defendant’s appeal to this Court from3bperior Court’'s denial of his
first motion for postconviction relief is concludest, if no appeal was taken,
within 30 days following the Superior Court’'s ddni@ the defendant’s first
motion for postconviction relief. This rule recoges, as the United States
Supreme Court recently noted, that in a jurisdictitke Delaware, where

ineffective assistance of trial counsel may notdised on direct appeal, the first

%1 Staats v. Staf961 A.2d 514, 517 (Del. 2008). We heldStaatsthat, “If the defendant filed

a direct appeal of his convictions, the time penwdler Rule 61(i)(1) ‘begins to run when the
direct appeal process is complete, which for thesr€ is the date of the issuance of the mandate
under Supreme Court Rule 19Jd. (quoting Jackson v. Staté54 A.2d 829, 832-33 (Del.
1995)).



postconviction “proceeding is in many ways the eglant of a prisoner’s direct
appeal as to the ineffective-assistance clam.Accordingly, when a defendant
subsequently claims that his postconviction counse ineffective in pursuing his
ineffective assistance of trial counsel claims, wedd that those claims must be
filed within one year following the conclusion ofhe defendant’s first

postconviction proceeding.

In this case, the mandate in Guy’s first postccinwn appeal was issued on
August 19, 2010. Guy did not file his second motfor postconviction relief
raising his claims of ineffective assistance oftposviction counsel until March
11, 2013, more than two-and-a-half years after gustconviction appeal was
decided. Thus, we conclude that Guy’'s ineffectagsistance of postconviction
counsel claims were untimely. Moreover, we agreth whe Superior Court’s
finding that Guy’s claims of ineffectiveness were sonclusory as to fail to
overcome this procedural hurdle under Rule 61(i)(5)

Conclusion

The judgment of the Superior Court is AFFIRMED.

2 Martinez v. Ryan132 S. Ct. 1309, 1317 (2012).

10



