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BeforeBERGER, JACOBS andRIDGELY, Justices.
ORDER

This 10" day of October 2013, upon consideration of theigsirbriefs and
the Superior Court record, it appears to the Cibwatt

(1) The appellant, Tyrone Norwood (“Norwood”), apfge from the
Superior Court’s March 13, 2013 denial of his firgttion for postconviction relief
under Superior Court Criminal Rule 61 (“Rule 61¥)e conclude there is no merit
to the appeal and affirm the Superior Court’s judgin

(2) It appears from the record that Norwood wasrgéch with Murder in
the First Degree for the May 8, 2004 fatal shootifigseventeen-year old Diane

Hechter at a party in Newark, Delaware. On Sep&n) 2005, Norwood pled



guilty to Murder in the Second Degree, as a lessg#uded offense of Murder in
the First Degree, and to two weapon offenses.

(3) On November 16, 2005, after a presentence figat®n, Norwood
was sentenced to a total of forty-nine years atelL&X; suspended after thirty-
seven years for decreasing levels of supervisfon.direct appeal, Norwood raised
Issues concerning his sentence. Upon review ofrédocerd, we affirmed the
Superior Court’s judgment pursuant to Supreme CRule 26(c):

(4) On April 9, 2012, Norwood moved for postconiaat relief, alleging
that his 2005 guilty plea was invalid because afspcutorial misconduct and
ineffective assistance of counsel. Norwood clairtined the State failed to disclose
exculpatory evidence that supported the defensesry that the shooting was
accidental. Alleging ineffective assistance of esel, Norwood claimed that his
defense counsel failed to inform him of the exctdpaevidence and to investigate
the trajectory of the bullet.

(5) Norwood’s motion was referred to a Superior €@ommissioner for
a report and recommendation. At the Commissiordiresction, the State filed a
response to the motion, and defense counsel filedffidavit in support of the

claims of ineffective assistance of counsel.

! Norwood v. State, 2006 WL 2190585 (Del. Aug. 1, 2006) (Berger, J.).

2



(6) By report dated December 31, 2012, the Comomgsi recommended
that Norwood’s postconviction motion should be @enbecause the claims were
procedurally barred under Rule 61(i)(3) and/or weit@out merit, and because the
motion was untimely under Rule 61(i)(1). After nsedering Norwood's
objections to the report, the Superior Court, upemovo review, adopted the
report and denied Norwood's motion for postconwictirelief. This appeal
followed.

(7) When reviewing the Superior Court’s denial afsfgonviction relief
this Court must consider the procedural requiremmenRule 61 before addressing
any substantive issuésRule 61(i)(1) bars a motion for postconvictiotigkthat is
not filed within one year of a final judgment ofradction® Rule 61(i)(3) bars
consideration of any claim that could have beesedhit trial or on direct appé€al.
As to both Rule 61(i)(1) and (3), Rule 61(i)(5) pides that the bars shall not
apply “to a colorable claim that there was a migage of justice because of a
constitutional violation that undermined the fundsmal legality, reliability,

integrity or fairness of the proceedings leadinth®judgment of convictiorr”

% Younger v. State, 580 A.2d 552, 554 (Del. 1990).
% DEL. SUPER CT. CRIM. R. 61(i)(L).
* DEL. SUPER CT. CRIM. R. 61(i)(3).
® DEL. SUPER CT. CRIM. R. 61(i)(5).



(8) In his opening brief on appeal, Norwood argaeby that his defense
counsel failed to inform him of the existence ofrtam videotaped witness
statements, the substance of which favored thendefe theory that the shooting
was accidentdl. According to Norwood, defense counsel’s failwadvise him of
the videotapes deprived him of information that wacessary to make an
informed decision about whether to plead guiltgécond degree murder.

(9) A claim of ineffective assistance of counsajaserned byarickland v.
Washington, which requires that a movant show that counsefsesentation fell
below an objective standard of reasonableness aasl prejudicial. As we
recently noted irBurns v. State, the Strickland test “applies to Counsel's actions
during plea negotiations as well as during thed pi@ceedings® In this case,

defense counsel’s sworn affidavit filed in respot@seNorwood’s allegations of

® Norwood's other claims are deemed waived andmwaitibe addressed by the CouMurphy v.
Sate, 632 A.2d 1150, 1152 (Del. 1993). (“The failucertise a legal issue in the . . . opening
brief generally constitutes a waiver of that claimappeal.”).

’ Srickland v. Washington, 466 U.S. 668, 687-88, 692 (1984).

8 Burns v. Sate, 2013 WL 5371956 (Del. Sept. 25, 2013) (Ridgely,(diting Lafler v. Cooper,

132 S. Ct. 1376, 1384, 182 L. Ed. 2d 398 (2013).Burns (and Lafler), the defendant had
rejected a plea offer and was later convicted iat. trin Lafler the Court explained that to
succeed on &rickland claim, a defendant must show that “but for theffewtive advice of
counsel there is a reasonable probability thatpllea offer would have been presented to the
court,” and that the conviction and/or sentenceeuride plea offer “would have been less severe
than [those] that in fact were imposedlafler, 132 S. Ct. at 1385. Where, as in Norwood’s
case, the defendant has accepted a plea offerintjugry is whether “there is a reasonable
probability that, but for counsel's errors, he vabulot have pleaded guilty and would have
insisted on going to trial."Hill v. Lockhart, 474 U.S. 52, 59, 106 S. Ct. 366, 370, 88 L. Et. 2
203 (1985).



ineffectiveness stated that all of the discovengluding the videotaped witness
statements, was disclosed to and discussed witvddat, as was the likelihood of
success of an accidental shooting defense.

(10) Having considered the Rule 61(i) proceduratpae determine, as did
the Superior Court, that Norwood’s postconvictiootion and the claims raised in
it are untimely under Rule 61(i)(1) and procedyrddhrred under Rule 61(i)(3)
without exception. Although Norwood admits that has been aware of the
videotaped witness statements since at least 2@06ffers no reason why he did
not previously raise the claims. Furthermore, éhisrno evidence in the record
before us that Norwood’s guilty plea was involugitdue to ineffective assistance
of counsel. To the contrary, the record refletist tthe judge engaged in an
extensive colloquy with Norwood before the entryhed plea, and confirmed that
Norwood had discussed the plea with his counsel \aad satisfied with his
counsel’s representation.

(11) Having carefully considered the parties’ ksiehd the record, we can
discern no basis for overruling the Superior Cauctnclusion that Norwood had
“failed[ed] to present any factual or legal basisstipport his claim of ineffective
assistance of counsel.” Accordingly, we concluds the Superior Court properly

denied Norwood'’s postconviction motion.

9 Somervillev. State, 703 A.2d 629, 632 (Del. 1997).
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NOW, THEREFORE, IT IS ORDERED that the judgmenttlud Superior
Court is AFFIRMED.
BY THE COURT:

/s/ Jack B. Jacobs
Justice




