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BeforeBERGER, JACOBS andRIDGELY, Justices.
ORDER

This 29" day of August 2013, upon consideration of thefbrag the
parties and the record below, it appears to thetGoat:

(1) The defendant-appellant, DeWayne D. McNaledfian appeal
from the Superior Court’s February 6, 2013 violataf probation (“VOP”)
sentencing order. We find no merit to the appéalcordingly, we affirm.

(2) The record before us reflects that, on Felyr@@; 2007, McNair
was found guilty by a Superior Court jury of Possas With Intent to
Deliver Heroin and Maintaining a Vehicle for Keegitderoin, and was

sentenced as a habitual offender to life in prisBltNair's convictions were



subsequently reversed and remanded fBtasvers hearing by this Court.
On June 19, 2008, McNair pleaded guilty to Poseas$Vith Intent to
Deliver Heroin. On that same date, he was sentetac#0 years of Level V
incarceration, to be suspended after 5 years faredsing levels of
supervision, in accordance with the State’s recontagon. The record
reflects that, at sentencing, the Superior Couctasled McNair a habitual
offender under Del. Code Ann. tit. 11, § 4214(h)t bhose not to sentence
him in accordance with the habitual offender statut

(3) On August 30, 2012, following a hearing, MciNaias found to
have committed a VOP. He was re-sentenced to & yaa evel V, with
credit for 19 days previously served, to be suspérdr 1 year of probation.
On February 6, 2013, after again committing a Vi was re-sentenced to
5 years at Level V, to be followed by 1 year of €U probation. This
appeal followed.

(4) In his appeal, McNair claims that, becauseonginally was
sentenced for drug possession as a habitual offamdger § 4214(a)—
which does not permit suspended sentences—the S péd evel V time
that were suspended in his original sentence shmatlchow be available for

inclusion in his VOP sentence. As such, McNairsdoet challenge his

! McNair v. Sate, 2008 WL 199831 (Del. Jan. 23, 2008).



most recent VOP sentence, but, rather, the origieakence he received
after entering his guilty plea in June 2008.

(5) McNair's claim regarding his original sentenes untimely
because it was not filed within 30 days of June 2808, the date the
sentence was imposéd.Even if McNair had filed his claim in a timely
manner, it is without merit. If McNair had beemtanced as a § 4214(a)
offender, as he claims, he would have been serdetica mandatory 10
years at Level V, with no probatidn.He was not. Or, if he had been
sentenced as § 4214(b) offender, he would have beetenced to life in
prison. Again, he was not. Because McNair’'s imstdaim of error in his
VOP sentence is based on the faulty premise thatorganally was
sentenced as a habitual offender, his instant clafinerror in his VOP
sentence is without merit.

(6) While the State argues, and we agree, thajuthgment of the
Superior Court must be affirmed, the State alseat its answering brief

that the one-year probationary term imposed in Mcdl&ebruary 6, 2013

2 9yPR CT.R. 6.

% DEL. CODEANN. tit. 16, § 4763(a)(1)(d).



VOP sentencing order is not permissible pursuarg #204(1). For that
reason, the State requests that this matter bendedao the Superior Court
for the limited purpose of reducing the probatigntarm to 6 months in
accordance with the statutory requirement. Weaethat this matter should
be remanded for that limited purpose. In all otrespects, the Superior
Court’s judgment will be affirmed.

NOW, THEREFORE, IT IS ORDERED that this matterhisreby
REMANDED to the Superior Court for the limited poge of modifying the
probationary portion of McNair's February 6, 201K sentencing order in
accordance with this Order. In all other respettg, judgment of the
Superior Court is AFFIRMED. Jurisdiction is notaiaed.

BY THE COURT:

/s/ Jack B. Jacobs
Justice

* See Larson v. State, 1995 WL 236650 (Del. Apr. 13, 1995) (holding thahere the
defendant has been sentenced to the statutory maxisentence of imprisonment, the
transitional probationary period under 8 4204(lymat exceed 6 months).



