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'MEMORANDUM OPINION AND ORDER
ON DEFENDANTS’ MOTION FOR JUDGMENT OF ACQUITTAL
At the close of the State’s case on May 17, 9013 Defendants Sandra and Edwérd
- ‘Kelsch moved for ]udgment ot acqulttal pursuant to Court of Common P/em C?fzzzzzm/ Rule 29.
The State opp'osed the motiéﬁ and the Coﬁrt fleserved decision. For the teasons set forth

below. the Court DENIES the motion




FACTUAL AND PROCEDURAL POSTURE

- A. Background '

. On August 15, 2012, Sandra and EdwardKelsch wete arrested and charged Wlth '
rmsderneanor offenses concermng thelr cate and treatment of anlrnals Sandra Kelsch Was |
charged with: 19 counts of Ammal Cruelty or Neglect to Anlrnals pursuant to 11 Del C. §
1395(b) (2) 19 counts of Dogs Wlthout L1cense n Vlolanon of Section 402(b)(1) of the New
Castle County Code;‘ and\1~9 _counts of Rabies Inoculation for Dogs pursuant to 3 Del C. §
8204. Edward Kelsch was charged with 19 counts of Animal Cruelty or Neglect, pursuant to
11 Del. C. § 1325()(2). ‘ '

- On Friday, May 17, 2013, a trial was held in Coutt of Common Pleas for Ne\v Casﬂe |
CountjAt the conclusion of the State’s case-in-chief, Defendanfs moved for judgment of
acquittal on the grounds that the State failed to prove a necessary element of their case: that
the offenses occurred in the State of Delaware. Therefore, they argue, the Court lacks
jurisdiction. _The Coutt reserved decision on the motion and otdered briefing on the-rnatter;
The following are the relevant facts pertaining to the issue of jutisdiction.
 B. Facts Established at Trial

| - Defendants EdWard and -Sandra Kelsch resided af 800 Chambers Rock Road. The
ﬂpropertyﬂ 1S Asifuated along the porder of Delaware and Pennsylvania. " The investigating ‘
officers testified as to the events and investigation that preceded Defendants’ arrests. - ‘

| Onjuly | 12, 2012, Sgr.Eric Barnes ‘of the Kent County SPCA artrived at 770
Chambe_rs Rock Road toinvestigate a cornplaint o'f dogs runningloos_e. Pteviously in his

investigation of this complaint, Barnes had contacted Linda Wilson, sister of Defendant

N




- Sandra Kelsch. Linda Wilson’s driver’s license listed her addreés as 770 Charﬁbers Rock
; : Road. Upon artiving a..t that location, Barnes drove up the driveway until it became necessary
- to cOnﬁnue on foot because Of _the terrain. When Bames-exited hlS Vehicle he hheard.multiple )
: dogs barkmg on an ad]acent propei:ty Bames then backed out of the drlveway and drove to'
'the ad]acent property, 800 Chambers Rock Road After pulhng 1nto the drlve\vay at 800 |
’ \Chambers RQck Road, Batnes encountered Detendant Sandra Kelseh. Barnes identified
himself and stated that he was looking for the ownet of 770 ‘Chambers Ro_ck Road. Shandra
~ Kelsch tesponded that her sister owned the property at 770. When Sandra Kelsch told
Batnes that the property was in Pennsylvania, he left the property. .
On August 2 2012 Barnes retumed to the propetties at 770 and SOO Chambers Rock
Road, along with Sgt. Hollet of the Delawate County Animal Control and officers of the
Chester County SPCA. They advised Sandra Kelsch that they were there to check the dogs
At 770 Chambets Rock Road, more than 15 dogs were found. When Batnes asked if he
could see the dogs that were inside the residence at 800 Chambers Rock Road, Sandra
Kelsch responded that the dogs would not “present well.” Sandra Kelsch refused to allow
them into the residence without a search warrant
On August 3, 2012, Barnes retutned to 800 Chambers Rock Road with membets of

the New Castle County Police Depattment and the New Castle County Code Enforcement
Office to execute a search warrant for any dogs on the property. Barnes entered the house
through the garage, whete he found 13 dogs in crates. The dogs in the garage appeared to be

living in their own urine and feces. Their coats were stained yellow and there were feces in




the crates. According to Barnes, there were “thousands ofﬂie.s?’ throughout the garage.
Some of the dogs had skin irritation or infections. . ’ '

Defendant Ed_wdrd Kelsch then took Bamés and Major Brian Whipple of the Kent
Coﬁnty SPCA inside the residencé. Inside ﬂde house, Bamés .counted“ﬁve loose dogs‘who
hgd free roam of the house. He noticed animal utine and feces throughout the house as well
as an overwhelming stench of ammonia from animal urine. Barnes and ‘Whipple then
brought the dogs outside of the house while waiting for New Castle-Coimty Police
Depattment detectives to atrive. : ‘

~ Around thiS time, Sgt. C‘aferina Bottetbusch of the N‘ew Castle County Police
Department artived at the residence. Botterbusch testified thafﬁpon taking a btief four of
‘the house, sihe. smelled an odor of urine and observed .feces on the floor. Additionally, she
- noticed “am’malS aﬁd clutter, ttésh,_ flies.” Botterbusch stated that flies were “everywhere,”
and that she saw a bed which Was being used as a litter box. Botterbusch also obseryved
" ducks in the dining room.

Afterthe New Cdstle County detectives completed their investigation, Barnes and
Whipple seized the dogs. Barnes asked Edward Kelsch if there were mote dogs mside the
~ house; he replied that thete wete not. Detectives then advised Bémes and Whipple that there
was anothet dog still inside the house, trapped in a closed room. Inside the room, Barnes

said there were “piles of runny feces” and that the stench was unbearable. The dog in the




room was a Samoyed.’ The Samoyed could not stand, and‘_the. Oftticers Observed maggots
: exiting its rectum. ) »
. New Castle County Codé ‘Enforcement Officer Chris Shetzler was also at 800
Chambers Rock Road to assist in the investigation on August 3; 2012. Shetzlej:’s description
of the interior of the residence coincided with the descriptions provided by‘ Batnes and
Botterbusch. Shetzler said that the kitchen and_seireral bedrooms inside the house wete
“covered in filth” and that there were feces and an overwhelming odot of utine ,perr'neating
thtoughout the home. . '
. Shetzlcr testified that 800 Chambers Rock Road was located in Delaware.i '\When"}
'a'sked during his testimony whether.thg property was located in New Césﬂe County, Shetzler
ansWeréd, “Yes.” Shetzlef eXplainéd that he checked a par‘ce'l map and determined that part
of the property was located in Delaware and part was located in Pennsylvania. However, in
his capacity as a New Castle County vCode Enforcement Ofﬁéer, .Shetzle‘r iSsued a citation
. which declared the house‘ unfit for human habitation. The Stat_é submitted into evidence a
‘photograph of the notice that Shetzler posted on the doof of the house.? The photograph
shows v.the posteddedafation ‘of the house as unfit for hu\man habitation under the authority
of the New Cé,stle ‘County Departméﬁt of Land Use.
‘ Upon.conclusi(')n of the im'festigation, the Kent County S‘PCA_ seized a total of 19

dogs: 17 Samoyeds,v one bla.cklab mix, and one Lhasa/Shih Tzu mix. When the Kentl

' Particular Siberian dog breed, known for their gentle disposition and thick white coats that require
extensive grooming. | D - ' |

2 State Bx. 2.




Counfy SPCA‘askedWh'ether the ‘dogs had been véccfmated for rabies.or if. thedogs were |
propetly licensed, De‘fendants xveréunableto produce any documentaﬁoﬁ. M ‘
Before resting, the Staté .subﬁﬁttedinto evidence v-’a copy Qf tBe.mortgage frér'n th'e |
Recorder of Deeds for New Castle Coﬁnty for the property located at 800 Chambers Rock
'Road.? The document stafes that the'addréss is located in Newark, Delawate 19711.

- PARTIES’ CONTENTIONS
Defendant§' contend that the Srtate failed to meet its butden of proving that the
 offenses occutred in Ni‘ew Castle County, State of Delawdrepursuant to 11 Del C.§ 204(%'.
Defendants argue that it is unclear whether the house and oarage, whete the alleged offenses
occurred, are iocated n Delaware.‘or Pennsylvania. Defendants further contend- that the
State showing that New Castle Counfy officials arrived at 300 Chambers Rock Road is
insufficient to show that the situs was m Delaware. Lastly, Dc;,f;-:ndants maintain that e{ren if
~the State can identify which patts of the property are in De‘laWareandwhichparts are in
| Pennéylxrania, the State failed t'o prOvé whete the aﬂegedljr aat')usedv dogs were located on the
property.> Accordingly, Defendants move the Coutrt to grant the joint motion for_jﬁdgmeﬁt |
~of acquittal pursﬁapt to Ca%}"z‘ Of ACommon P/e;zx Criminal Rule 29(a).
. The. State’é response in oppdsition 1s that, under the standard. for motio_ns __r»for"
~ judgment "of acquiftal, the State_ has provided sufficient evidence of j,uri'sdic:tion so that a  5

reasonable fact-finder could fmdDefendants guilty.

> State Ex. 5.

* ‘Defs.’ Post-Tral Mem. at 4.
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© DISCUSSION
‘A. The Legal Standard , .

. Mbtions hfo'r ljudgment of ac,quittal are govemed by Court of Cowﬁmn Pleas Criminal Rule
| 29(51), which provides that the 'Court; either upon motion O.i’ s sponts - e«n(ter + fodgment
of ac.quittal. ot anof'fcns'e | “i'f the évidenc'e 1s insufficient .‘to sustain a conviction of such
offense.”® » The judgme_nt of ' acquittal motion “is tantamount to the formetr motion for |
directed verdict with the added pi:oviso that the Court may, in its discretion, rcsérve decision
| ﬁpon the motion until after the» Verdict of the juty.”’ |

The standard for the Coutt »to’énter a judgment of acquittal is high under Delawar‘e
laﬁv. A judgment of acquittal 1s a judicial determination that the case should not go to the
]ury8 | A motion for acquittal will ohlybe granted Where‘theState has offered insufficient
evidence to sustain a Verd__ic,t'ofguﬂt.? In determining whetherto grant themotion, the
Court must cqnsider all eﬁridencé ina light most favorable to thé State. 10

In deciding the motion before k_:th.e. Court, it must be detemﬁned whether a reasonable
| _fact—fmder could conclude that jﬁrisdi;tion was propet. a‘fterconstming the evidence most

favorably to the State. I must decide whethet the State prOVided sutficient evidence as to

° Ct. Com; Pl Crim.R.‘29(a).

" State v. Bz’%er, 119 A.Zd 894, 898 (Del. Super. .1955),
- : o

> Id

© Iy




whethei: theaﬂeged n_egiect o-fthe» dogs and the accompanying violations occurred m New
Céstle County, State of Delawate, m ordef to sustain a guilty verdict.
o ‘B_.‘ Sufficient Exridericé,of Jurisdiction

! Pursuant to 1.A1 De/ C. § 232,' “[t]acts establishingjuriédiction ... must also be proved
as” an element of the offenses chatged." Jurisdiction is a predicate enlement of any otfense,
- which the State must prove beyondja reasonable doﬁbt.12 Th_e pfosecution of an Offc_nse
must occut in the countywhere.the alleged offense was committed.!>

In determining whether jurisdiction 1s propet, th.e Co_urt may consider direct or
 circumstantial evidence.! Direct eiridenc'e includes “spéciﬁc; testimony or exhibits that an
offense occurred in New Casde County; I“:circumstantial evidence Qf jurisdicﬁon could be
| inferred._”ls

In ‘N@/Zmﬂr v. State, the Delawate Superior Céiﬂt. found that there was sufficient
évidencéof jurisdictidn on appeal, “although there Was. 110 direct testimony that the eveﬁ.ts
occutred in New Castle County, {and] there were no exhibits in evidence . . . 716 The

‘Superior Court determined that “there was testimony about activity that could lead to the

o 11 Del. C. §932

' Sz‘afe 2 Fax 2005\WL419366 af *4 (Del Com. Pl Feb. 23 2005)
,” Ct Com. Pl Crim. R. 18.

14 N@}/orv State, 2013WL9151696 at* 3 (Del Super May 16, 2013) I

' Id (citing [ames v. State, 377 A. 2d 15, 15 16 (Del 1977) (ﬁndlng that “situs may be estabhshed by
mference”))
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inference that events occﬁfred m New Castle County.”17 “Although the testimony did not
esfab]iSh that 200 Red FQX Lane could only have been in Ne\vCasﬂé County o‘rhwas evenviﬁ:
| Delaﬁvare .. a reasonable inference could be made th.af‘_a uniformed New Castle County
po]icel _bfﬁcer ... Was perfomﬁng his’.dutyin New Castle County_f;s o '

‘In this case, I must iny determinewhethér the State has provided sufficient evidence
for 2 reasonable fact-finder to enter aguiltﬁf ‘verdict, not whether the State has in fact proven
-ju'risdiction beyond a reasonable; dQubt.. Here, thetre is mote than citcumstantial evidence of
.j'urisdictidn" that was upheld 1n | N@/_/M -there is direct testimonial eVidence of proper

- jur‘isdiction in the trial record.

 First, Officer Shetzler of New Castle County Code Enforcement testified that 800
Chambers Rock Road Ais located in New Castle County. Sheﬂzermade this determination
‘When he cheCked the parc_el priot fo airining at the investigation. Shetzler posted on the door
- _to thehouse 1ocat¢d at 800 Chambers Rock Road that the residence was declared unfit fér |

- human habitation by New Casﬂé County.!” This djrec_:t evidence of Shetlzer testifying in his | B
- official capacity concerning hlS investigation of the jurisdiction and ‘his official action of
‘declaring the the unfit in New Castle County could lead a reasonable fact-finder to believe

: that the home and the attached ,garage are located in New Castle County, Delaware.
Second, Sgt. Barnes testified that 13 dogs were found in thegarage and 6 dogs were

found in the home. Batnes’ te.stiinony concerning the location of the animals, coupled with |

17.Id.
18‘Id.

1 State Ex. 2.




Shetzler’s testimony that the home 1s loca»ted in New Castle Copmty could lead a reasonable
fact-findet to believe that the alleged abuse of these animals, failure to inoculate, and failure

to .have dog licenses occurred in the home and garage, Vlocatéld:ih New Castle COunty,_ |

Deléware. Lastly, the State submitted a copy of the mortgage, which stafes that 800

“Chambers Rock Roaci is in Newark, Delawate. This could also lead a feasonable fact-finder
to conclude that the hémc and garvag“e are located in New Castle County, Delaware. . ‘

In viewing the evidence in"a ]ight most favorable to the State, 1 find that there is
sufficient evidence of jurisdictionfdr a reasonable fact-finder to détexmine that the offenses
occurred in New Castl‘e County, Delawate.

% “ CONCLUSION

Accordingly,' IT IS HEREBY ORDERED this 15% day AOf August, 2013 that ‘

~ Defendants” motion for judgrnf;ntqf acquittal ié DENIED and the matter will be re-

| 'scheduled for further proéeedings;' |

ARYARS

The Honorable Alex J. Smalls,
Chief Judge
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