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MEMORANDUM OPINION AND ORDER ON
DEFENDANTS’ MOTION FOR SUMMARY IUDGMENT |

This matter arises out of thel sale of a liquor store busmess between the seller,
Defendants, and buyer Plalntlffs On June 3, 2013, Defendants ﬁled the mstant Motion for
: Summary ]udginent (the “Motlon”) pursuant to Court of Cowmon Pleas C’zw/ Rﬂ/e 56 On ]une |
? ‘13 2013 Plamtlffs filed a response in opposmon to the Motion. l . R

A hearmg on the Motlon was held on July 12 2013, and the Court heard oral
argument from both parues. At the conclusion of .thve hearing, the Court reserv‘ed decision.

For the reasons discussed herein, the Court finds that issues of material fact exist.

Accordingly, Defendants’ Motion is DENITED.




Facts and Procedural History =

On September 14, 2017 Plaintiffs Devang V. Patel (“Patel”) and Ma Sadhi LLC
(“Ma Sadhi™) (collectively, Plaintiffs”) brought this action seeking Declaratory Judgment
and for fraud against Defendants Shree J4, LLC (“Shree ]1”) Jitendra R. Magdaha
(“Jitendra”) and Bhavin Jitendra Magdaha (‘Bhavin”) (collectively, “Defendants”) for
alleged misrepresentations made 1n -the coutse of the sale of a liquor store from Defendants,
Aito Plaintiffs. In the Complaint, Plaintiffs alleged the following: on September iO, 2011,
Plaintiffs entered an agreement with Defendants (the “Agreement”), wheteby Plaintiffs
would purchase Peddler’s Liquot Store (“Peddlet”) from Defendants, including fixtures,
equipment, and inventory. The Agreement provided that the inventory included in the
transaction was to be determined. the day preceding the closing, and svas to be paid for by
 Plaintiffs in accordance with terms of a promissoty note.
Plaintiffsallege that priot to entering the Agreement, Defendants repres‘ented to
| Plaintiffsi on more than one occasion, that Peddler did notcontainany “dead” mventory.!
- Plaintiffs claim 1t rehed on such assertions when it entered the Agreement At the time of .
closmg, on December 29, 2011, the inventory was valued at $133 132 64 and a promissory

- note in that amount was executed, 1 in accordance with the terms of the Agreement.
- Plamtitfs 'allege that, after operating Peddler for several months, it discovered )
$1,130.72 Worth of inventory ha‘d eXpired. Additionally, Plaintiffs observed that““much of
o the inventory”' was not being purchased by customerts, prompting Plaintiffs to analyze

Peddler’s records. Plaintiffs determined $22,603.40 worth of inventory hadbfeen “dead over

' Plaintiffs defined “dead” inventory as mventory which had not sold in a “long time Complaint T
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six months old.”? Plaintiffs maintain that,. after deducting the expired and dead inventory,
the value of the inventory was actually $109,398.52; not $133,132.64, as assessed prior to
~ closing. Plaintiffs requesta' declaratory judgment as to the value of the inventoty, as well as
- compensatory and punitive damages for the alleged fraudulent mistepresentations made by
Defendants regarding the inventoty.

On November 15, 2012, Defendants filed an Answer and Counterclaim® alleging
. plaintiffs »breached the Agreement by failing to pay interest and attorney’s fees. Defendants
A' request that the Court enter an order declaring the validity of the Agteement.

On Aprtil 8, 2013,P1aintiffs filed aresponse to Defendants’ C__ounterclaim,- 1n which
Plaintiffs deny that it breached the contract by fa1hng to pay interest and attorney s fees.

‘ On June 3 2013, Defendants filed the 1nstant Motlon for Surnmary Judgment .
putsuant to Cowr? of Common P/eczr Cirvil Rz//e 56((:) On June 13, 2013 Plaintiffs filed a ‘
response in dpposmon to Defendants Motlon for Summary Judgment On ]uly 12, 9013 2
hearing on the Motion was held, and‘ the Court heatd oral argument frorn both partles.d'

a. Parties’ Positions

) It; is Defendants’ position that there are no genuine issues of material fact in‘ this case
| because it 1s undisputed that there was a valid centract between the parties. In regards to the
dead mventory, Defendants aver that Plaintiffs were given an opporttunity to inspect Peddler

‘and the inventory prior to the closing. Defendants argue that the parol evidence rule

’ Complalnt 912 - | |

> Defendants’ pleading was titled and docketed as “DEFENDANT’S ANSWER AND

- CROSSCILAIMS.” However, the claims were presented under a heading titled “COUNTER
CLAIMS,” and the claims were dJrected at “Plaintiff’ rather than a co—party, thus the Court Wﬂl treat
the claims as counterclaims. Cowr? of Comwon DPleas Civil Rule 13(a)




| ‘precludes the introduction of evidence of the alleged mistepresentations, becguse the
communications contradict the Agreement and were made priot to' the execution of the
Agtreement.

| Defendants further . argugl- that Plaintiffs’ ClaiI;i ._ O‘f “fraudulent misrepresentation is
- meritless because Plaintiffs rely sole/"ly onconversations thattobkplacebetween the Plaintiffs
andjitendra.h Accotding to Defenda'ntsi,ﬁtendrai was an employee of Shree J1, but he was
not a member ‘Or'ofﬁcer of _that entity; he was not the oWner of Pcddlers; and, he was ﬁQt é
‘party to the Agﬁeement. ' Defendants maintain that; to the c_thent thzit 'there Was a
misrepresentzition duting the coutse of thé_ sale,any misrepresentations were made' by an
.' outside third party, not aA party to the contract, and there was ;io authority .foi anycj‘ne,' other
_ than the owner of Peddler, to make representations. on'behélf of the business. Defendants
conclude that, becaus e .fhe store owner did not make any fraud’ulcntmisrépresentationé to
the "~P1aiﬁt.iffs, there are no genuine issues of material fact and they al‘ve: 'erititled:'t.o J’udgm@ﬂt as
a matter of law.

It is Plaintiffs’ positidn that in the negotiations for the purchase of Peddler, Jitendra
and Bhavin were agents for the Shreé Jl According to'Plair}tiffé, Jitendra testified in his
depOSition that he was th-e manager of Peddl_er, and fhat priof to being managei, 'hé had
b'wned \the store fot eight yeats, and was involved in all aspects of its Operation throughou't
- his oﬂvnership. Although the-Shree Jiowned Peddlers at the time of the sale, ahd]itendra 1s ‘

‘not a member of Shree Ji, Plaintitfs aﬂege that they re;asonably‘ relied bn Jiténdra’s

representations because he was the full-time store manager who was “personally involved in




running Peddlet’s.”* - Plaintiffs argue that Shree Ji is liable for jitendra’s__ representations
under an agency theory because Jitendra nad appatent authority ? when making
representations to Plaintiff duting the course of the sale. Therefore, Plaintiffs conclude
summary judgment is not appropriate because an issue of material fact exists as to whether
Jitendra had apparent authority as an agent of Shree Ji; thus, Defendants ate not entitled to
judgment as a matter of law

Discussion

Motions for summary judgment are governed by Court of Common Pleas Cavel Raule 56(c)
WhICh prowdes that “[tthe judgment shall be rendered - forth\x’/"ith if the pleadings
deposmons answers to 1nterrogator1es and adnnssrons on ﬁle together w1th the afﬁdavrts if
any, show that thete 1s no gentnne issue as to any material fact and that the-rnovmg party 1is
entitled to judgment as a matter of law.” The burden is on the moving patty to establish that
no material facts are in dispute.5 When considering a motion for summaty judgment, the
Court will view the record in a light most favorable to the non rnovrng patty.©

a. The parol ewdence rule does not bar the introduction of evidence of
misrepresentations made pnor to the executlon of the Agreement

At the outset Defendants argue that any contradictory representatlons made to Plaintiffs
prior to the execution of the Agteement ate batred by the parol evidence rule. “The parol

vidence rule bats the admission of evidence extrinsic to an unambiguous, integrated written

J1tendra I\/Iagdaha Tr 1 0
> Moore v. Sizemore, 405 A.2d 679, at 680 (Del 1979).
° Merrill v. Croz‘/m//—/élmmmﬂ Ine., 606 A 2d 96 at 99 (Del 1992) (crtatlon onntted)
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conﬁract for the purpose of vatying ot contradicting the terms of that contract.””? However,

- the parol evidence rule will fiot apply whete a patty to a conttact -as-serts’ that there was fraud

“in the inducement.® “Coutts hav¢ long recognized that Whergz fraud or misrepresentatioﬁ is
alleged, evidence of éxal promises Of ”representations which are made prior to the written l
‘agreemeﬁt will be admitted;”9 In alleging fraudulent misrepresentaﬁon; thé plaintiff must
show:

“(1) the defendant made a false representatlon usually one of fact; (2) the
defendant knew ot believed that the representation was false, or made it with
~ reckless indifference to the truth; (3) the defendant's false representatlon was
mtended to induce the plam’aff to act or refrain from actmg, (4) the plaintiff's
action or inaction was taken in justifiable reliance upon the representatlon and
~(5) the plaintiff was damaged by such lehance 710 |

The Coutt ﬁndsthat Plaintiffs have pled the requirements to s'atisfy an allégation of
fraud. Accordingly, thé parol evidence rule will not apply to bar evidence of the allegedly
fraudulent statements made by Defendantspribrtothe e;{ecution oftheAgj:eement.

b. An issue of ma tezja] fact exists as to whether Jitendra acted as an agent of Shree ]1

Plaintiffs argue that they reasonably relied on the fraudulent representations of Jitandra,
whom they claim was adfmg as an agent of Shree Ji. In support of i‘ts position, Plaintiffs rely
on the deposition of Jitendta. In his deposition, Jitendra stated that .he owned Peddler from
2000 through 2008 and, after selling the buéiness in March 2008, he continued to work at i

Peddler as a manager. Plaintitfs contend that, as manager of Peddler, ]ite‘ndr'a Was an'agent

" Galating v. Baﬁone 46 A. 3d 1076 at. 1081 (Del. 2012) (cmng Eagle Indm Ine. v. DeT/z/bm Hea/z‘/y Care
- Ine., 702 A.2d 1228, 1232 (Del. 1997)). e |

> Og/ef@/ v. Conover, 2011 WL 3568276, at *3 (Del. Super. May 16, 2011)
> Id. (quoting Anglin v. Bergold, 565 A.2d 279 (Del. 1989)). , »
0 Carrow v. Arnold, 2006 WL 3289582, at *8 (De_ Ch. Oct 31, 2006) (c1tat10n omltted)
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of the principal)Shree]i; Defendants, on the other hand, maintain th_at.,l in this instarice,'
there was no authdrityf_or émyo_he 'o_ther than the owner -of Peddler to make representations
for the business. Defendants-,argu'é' that any alleged fraud was made Aby'a third party, not in
privity of 'Contract) and Plaintiffs cannot establish a prﬁna facie case for fraud against
Defendants. Thus, Defendants conclude, there 1s no genuiﬁe issue of ,material fact.

N Generélly, the existence of an agency relationship is a »‘qqestion of fact!’ Express
~authorization 1s not the only meatis by which an agentfs conducf can impute ]i‘abi]ity on the
| principal, for “an agency' rélationshi_p may be created by the act of the parties ér by operation
of law.”12 In Jack J. Morrss A;xocf. v. Mispillion St. Pmﬂmem LLC, the Delaware Superior Court
described the three types of aut‘hority by which an agent.mayaactin the ordinary coutse of
business

Ixpress authotity may be conveyed to the agent, either orally or in writing.

'mplied authotity may be evidenced by conduct of the pr1nc1pal Appatent
authority may be evidenced by the conduct of an agent who holds himself out
as POSsessing authotity with the apparent consent or knowledge of the
principal. In these circumstances, the principal cannot deny the agent's
authority. 1’

In the present case, a factual dispute exists as to whether an agency relationship
“existed between Jitendra and Shree Ji at the time the alleged misrepresentations. Although

Defendants assett that there was no authority for anyone other than the ownet to make
representations for the business, the record indicates that, in fact, Jitendra may have acted

with the apparent consent or knowledge of the ptincipal, Shree Ji. Defendants have not met

o 1\/1071@07726@/ V. Ac/yeﬂbﬂc/y 2007 WL 3105812, at *3 (Del. Supert. July 26, 2007) (c1tat1011 ormtted)
2 Wilson v. Active Crane Rentals, Inc., 2004 WL 1732275, at *1 (Del. Super July 8, 2004).

P Jack J. Morris Assoes. v. N.[zspz//zon 5 t. Partners, L.LC, 2008 WL 3906755 at *3 (Del Super Aug. 26
2008).




their burden to establish that no genuine issues of matetial fact exist. Therefore, Defendants

" are not entitled to judgment as a matter of law.

- Conclusion

For the foregoing teasons, it is hereby ORDERED that Defendants’ Motion fot

Summary Judgment is DENIED.

IT IS SO ORDERED this 9% day of August, 2013.

v
/ ;

Alex Smalls,()?*l'/ef]udg/é. -




