IN THE SUPREME COURT OF THE STATE OF DELAWARE

MADISON CASTLE; §
§
Respondent Below- 8 No. 650, 2012
Appellant, 8§
8
V. § Court Below—~Family Court
§ of the State of Delaware,
JACK CASTLE, 8 in and for Kent County
8 File No. CK11-02028
Petitioner Below- § Petition No. 11-26225
Appellee. 8§

Submitted: April 12, 2013
Decided: June 11, 2013

BeforeSTEELE, Chief JusticelHOLLAND, andRIDGLEY, Justices.
ORDER
This 11" day of May 2013, upon consideration of the appéBa
opening brief and the record beldit,appears to the Court that:
(1) The appellant, Madison Castle (“Wife”), filekis appeal from
an order of the Family Court dated November 19,2201The Family
Court’s order granted the appellee Jack Castldgigband”) petition for

permanent alimony. Among other things, Wife codtenn appeal that the

! The Court assigned pseudonyms to the parties anrsa Supreme Court Rule
7(d).

% The appellee did not file an answering brief.

% The Family Court amended this order on DecembeP@12 to make the award
of permanent alimony retroactive to July 15, 20##% date that temporary alimony
payments were scheduled to begin.



Family Court abused its discretion in awarding almy to Husband because
the evidence reflected that Husband’s actual exsemgere less than his
imputed income. We agree. Accordingly, we conelddat the Family
Court’s judgment must be reversed.

(2) The record reflects that the parties were mdron November
29, 2003 and separated on March 6, 2011. Hushédl for divorce in
August 2011, and the Family Court issued a divateeree on October 6,
2011. Husband's petition for divorce did not ird#ua request for alimony.
In March 2012, Husband filed a motion to reopendiverce proceeding to
include a request for alimony and attorney feebe Family Court granted
that request. In May 2012, Husband filed a petifior “interim” alimony,
indicating that he had lost his job as a respiyatberapist and could not
afford to meet his monthly expenses. Wife filedegaponse in opposition
and requested a hearing. On June 29, 2012, thelyF&ourt, without
holding a hearing, granted Husband’'s motion foenmt alimony and
ordered Wife to pay Husband $2500 per month beggqauly 15, 2012.

(3) Wife moved for reargument and again requestedearing,
which was held on August 6, 2012. At the starthaf hearing, the parties
indicated that they had resolved most of their prgpdivision issues and

that the only remaining issue to be addressed Wwa®ry. The parties



indicated that, with respect to property divisitimey had agreed to equally
divide their retirement accounts and to equallyd#ivthe marital debts, with
the exception that Husband would be solely respador the credit cards
held in his name because he had failed to complly thie Family Court’s
order requiring him to provide discovery on hiseassand debts.

(4) The only witnesses at the hearing were Hushkamd Wife.
Husband presented no evidence other than a ligtiofclaimed living
expenses, which did not include any supporting gwntation. Husband
testified that he was trained as a respiratoryaibist and currently was
working part-time getting paid at a rate of $41 pewur. Prior to this
position, Husband had worked for Peninsula Regitdfedical. In 2011, he
made about $46,000 per year plus benefits. Hefinesfrom that position
in February 2012, however, for failing to includgdevant information in a
patient’s charf. Since losing that job six months before the atigno
hearing, Husband testified that he had appliecdfproximately eight other
jobs.

(5) Husband testified that he remained livingha marital home in
Delaware after Wife accepted a higher paying jath moved to Connecticut

with the parties’ two children. He stated thath@®l not made a mortgage

* Husband's petition for interim alimony and his tpia stipulation both falsely
stated that he had been terminated due to dowagsizin



payment on the marital home since October 2011¢clwbaused the home to
fall into foreclosure, and that he was not currently paying any rent.
Nonetheless, Husband included on his list of expens mortgage/rent
payment of $1150. Husband testified that the $11&fresented a
“ballpark” figure for rental properties in Connexit where he hoped to
move to be nearer to the children. Husband'solishonthly expenses also
included a $1000 per month court-ordered child suppayment. Husband
acknowledged, however, that since he had lostdlisn February, he had
only made one $1000 child support payment andhisatourt-ordered child
support payment had been temporarily stayed byRdamily Court and
reduced to $200 per month.

(6) Husband’s claimed expenses also included anpay to the
IRS of $350 per month. He acknowledged, howeueast he was only
responsible for half of that debt pursuant to tlaetips’ property division
agreement. Husband also acknowledged that his ethimredit card
payment of $250 per month was, in fact, the credid debt that he had

agreed to be solely responsible for under the terfrike parties’ property

® Prior to the start of the hearing, counsel indidahat the parties agreed to work
together to attempt to obtain a deed in lieu oéétosure or else to attempt a short sale of
the property.



settlement agreement because of his failure to igeocourt-ordered
discovery regarding his debts.

(7) The Family Court accepted all of Husband’selils expenses
without adjustment and determined that his monitbibigations totaled
$4362. Based on Husband’s prior position at PefnRegional Medical,
the Family Court imputed Husband with a monthlyoime of $3833, which
left Husband with a monthly shortfall of $529. TRamily Court thus
concluded that Husband was dependent on Wife f@pat After

considering the factors of 13 Del. C. § 1512(the Family Court ordered

® DEL. CODEANN. tit. 13, § 1512(c) (2009). Section 1512(c) provittest the trial
court, in determining whether a party is entitlechiimony, must consider:

(1) The financial resources of the party seekingaty, including the
marital or separate property apportioned to hinher, and his or her ability to
meet all or part of his or her reasonable needspeddently;

(2) The time necessary and expense required to iraccqufficient
education or training to enable the party seekilgpamy to find appropriate
employment;

(3) The standard of living established during theemage;
(4) The duration of the marriage;
(5) The age, physical and emotional condition dhljarties;

(6) Any financial or other contribution made by heit party to the
education, training, vocational skills, career ameng capacity of the other party;

(7) The ability of the other party to meet his @r meeds while paying
alimony;

(8) Tax consequences;

(9) Whether either party has foregone or postpaemhomic, education
or other employment opportunities during the cowfsthe marriage; and

(10) Any other factor which the Court expresslydBnis just and
appropriate to consider.



Wife to pay Husband alimony of $1500 per month Hlustich time it is
modified or terminated in accordance with the aggtlle statutes.”

(8) In her opening brief on appeal, Wife contetig® the Family
Court abused its discretion in granting Husbandastipn for alimony for
several reasons. First, Wife contends that th@rde@stablished that
Husband’s actual expenses wéess than his imputed income. Second, the
Family Court credited Husband with paying certaipenses that Husband
expressly stated he wawmt paying. Third, the Family Court credited
Husband with paying expenses that previously hash lsksposed of by the
parties’ property division agreement. Finally, @/dsserts that the Family
Court failed to address Husband's refusal to seekgy employment as a
factor in determining alimony.

(9) An award of alimony by the Family Court is goved by
section 1512 of title 13 of the Delaware Code. &hg&11512(b), a party may
be awarded alimongnly if he or she is found to be dependent upon the
other party after consideration of all relevantdas in 8 1512(c) in that the
party: (i) is dependent upon the other party fqupsut; (2) lacks sufficient
property to provide for his or her reasonable ngedasl (3) is unable to

support himself or herself through appropriate @ymlent’ On appeal

" Tribbitt v. Tribbitt, 963 A.2d 1128, 1132-33 (Del. 2008)t{ng DEL. CODEANN.



from a Family Court decision regarding alimonystliourt reviews both the
law and the facts, as well as the inferences adddm®mns made by the trial
judge® A trial court's ruling on the issue of alimony withtbe disturbed on
appeal if: (1) its findings of fact are supportgdtbe record; (2) its decision
reflects due consideration of the statutory factousd in 13 Del. C. § 1512;
and (3) its explanations, deductions and infereramesthe product of a
logical and deductive reasoning process.

(10) After careful consideration of the record inist case, we
conclude that the Family Court’s finding that Husthavas dependent on
Wife is unsupported by the record. The Family Cagacepteden toto,
Husband’s list of claimed expenses, which were sigpported by any
evidence and, in some instances, were flatly cdidied by Husband’s own
testimony. Husband’s testimony established thathhd not made a
mortgage or rent payment since October 2011, aleigst months prior to
the alimony hearing. Husband also testified thmathe six months prior to
the alimony hearing, he had made only one courtred child support
payment of $1000. Husband also included tax dethtcaedit card debt that

were resolved by the parties’ property settlemgne@ment.

tit. 13, 8 1512(b)) (emphasis supplied).
8 Wife (J.F.V.) v. Husband (O.W.V., Jr.), 402 A.2d 1202, 1204 (Del. 1979).
9
Id.



(11) Parties requesting alimony bear the burdenpriave their
dependency and an inability to support themselNweugh appropriate
employment® An award of alimony may not be based on speanatir
conjecture? In this case, Husband failed to prove that he degsendent
and unable to gain support through appropriate eynpént. Under the
circumstances, we find the Family Court’'s awardlohony to Husband to
be reversible error.

NOW, THEREFORE, IT IS ORDERED that the judgmenttbé
Family Court is REVERSED. This matter is REMANDEDr further
proceedings not inconsistent with this order. stliction is not retained.

BY THE COURT:

/sl Myron T. Steele
Chief Justice

19Gregg v. Gregg, 810 A.2d 474, 483 (Del. 1986).
1 Olsenv. Olsen, 971 A.2d 170, 176 (Del. 2009).



