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BeforeSTEELE, Chief JusticeHOLLAND andJACOBS, Justices.
ORDER

This 28" day of May 2013, upon consideration of the partta#fs
and the Superior Court record, it appears to thartGbat:

(1) The appellant, Itius Wynn (“Wynn”), filed thagppeal from the
Superior Court’'s May 23, 2012 denial of his firsbtron for postconviction
relief under Superior Court Criminal Rule 61 (“Ru&"). We conclude
there is no merit to the appeal and affirm the Sop€ourt’s judgment.

(2) On December 21, 2009, Wynn was charged in t@emxcount
indictment with two counts of Assault in the Secdejree, five counts of
Reckless Endangering in the First Degree, seventsmf Possession of a

Firearm During the Commission of a Felony (“PFDCFinhd one count



each of Possession of a Deadly Weapon by a PersbibRed and Criminal
Impersonation. The charges against Wynn arose faomincident on
October 31, 2009, when he allegedly fired thredetalinto a group of
people, striking one person in the chest and orsopéen the hand.

(3) On May 24, 2010, Wynn pled guilty to five cosinin the
indictment,i.e., two counts of Assault in the Second Degree, tauants of
PFDCF, and one count of Reckless Endangering irFits¢ Degree. The
transcript reflects that, during the course of thaelty plea hearing, and
consistent with the parties’ plea agreement, thesgmutor recommended
eight years of incarceration, and the Superior Cotdlered a presentence
investigation (“PSI”).

(4) On August 27, 2010, Wynn was sentenced toal tdtthirty-
one years of incarceration suspended after twantyyears for decreasing
levels of supervision. Wynn appealed the sentém¢kis Court, arguing in
part that the Superior Court erred by imposing r@esece that was greater
than the eight-year sentence recommended by the. Stde concluded that
Wynn's claim was without merit and affirmed the ®tpr Court's

judgment:

L Wynn v. State, 23 A.3d 145 (Del. 2011).
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(5) On February 13, 2012, Wynn filed a motion fosfzonviction
relief under Rule 61. Wynn alleged that his guptga was coerced by his
trial counsel, that the prosecutor made commensemtencing that violated
the parties’ plea agreement, and that he was ssdalegally because the
Superior Court did not verify that he had reviewleel PSI report.

(6) Wynn’s motion was referred to a Superior Caatmissioner
for a report and recommendation. At the directbthe commissioner, the
State filed a response to the motion, and Wynna tounsel filed an
affidavit in response to the claim that he had ceeérWynn into pleading
guilty.

(7) By report dated March 7, 2012, the commissioner
recommended that Wynn’'s postconviction should beiede Wynn filed
objections to the report. Aftele novo review, the Superior Court adopted
the report and recommendation and denied Wynn's iomotfor
postconviction relief. This appeal followed.

(8) In his opening brief on appeal, Wynn addre$iseghree claims
that were raised in his motion and considered byStperior Court, namely
that his guilty plea was involuntary, that the Stdireached the plea
agreement, and that he was sentenced illegally.ni\also raises a new

claim that was not considered by the Superior Cawst, that his trial



counsel's failure to review the PSI report with hpnior to sentencing
constituted ineffective assistance of counsel. Wéeline to consider
Wynn’s new claim in the absence of a Superior Cauling on that claing.

(9) Having carefully considered the parties’ briefs appeal, we
conclude that the Superior Court’s denial of Wynpdstconviction motion
should be affirmed. First, we agree that Wynnlatezl claims of ineffective
assistance of counsel and involuntary guilty plesaveithout merit. On the
ineffective counsel claim, there is no basis toraye the Superior Court’s
finding that Wynn's claim of a coerced quilty pleas refuted by his trial
counsel’'s sworn affidavit, which the court founedble. As for Wynn’s
involuntary guilty plea claim, the transcript ofethguilty plea colloquy
reflects that Wynn answered that no one had thmedt@im or coerced him
in any way to plead guilty, and that he was entgtire pleas of his own free
will and because he believed it was in his bestrest to do so. In the
absence of clear and convincing evidence to theagn Wynn is bound by
those representatiofis.

(10) Next, Wynn contends on appeal as he did irStlygerior Court

that the prosecutor breached the plea agreememt ndhenade comments at

2 See Mercer v. Sate, 2011 WL 2927774, at *2 (Del. July 20, 2011) fuitiDel. Supr. Ct.
R. 8.).

3 Somervillev. Sate, 703 A.2d 629, 632 (Del. 1997).
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Wynn’'s sentencing suggesting that the State wafavor of a sentence
greater than eight years. According to Wynn, heldiaot have accepted
the State’s plea offer and would have insisteda@nggto trial had he known
the State could propose a sentence greater thahyegrs. The Superior
Court denied Wynn’s claim as without merit and excpdurally barred, and
on appeal, we agree.

(11) The transcript of Wynn's sentencing reflectatt at the outset
of the proceeding, the prosecutor responded tqutlge’s question about an
incident mentioned in the PSI report concerning Wynll-advised attempt
to send an offer to the shooting victims. Laterthe proceeding, the
prosecutor commented on Wynn's explanation for #l®oting that
appeared in the PSI report, characterizing theagwgtion as “a lie” and “a
completely ridiculous story?” At no time during the sentencing proceeding,
however, did the prosecutor argue that Wynn shoaltive a sentence
greater than eight years, as Wynn would have uslede. To the contrary,
the transcript reflects that, as to the sentencexnMshould receive, the

prosecutor stated, “[p]er the plea agreement the. State is recommending

the eight years™

“Hrg Tr. at 11, 12 (Aug. 27, 2010).
>1d. at 10.



(12) Furthermore, Wynn’'s claim that the plea agrestmwas
breached at sentencing is procedurally barred uRdéz 61(i)(3) because
the claim could have been raised at sentencingoraiod/ direct appeal and
was nof On appeal, Wynn has not demonstrated that rewfethe claim
under Rule 61(i)(5) is warrantéd.

(13) Finally, Wynn’s claim of an illegal sentence also barred
under Rule 61(i)(3). Wynn contends that, becdugsbad no opportunity to
review the PSI report before sentencing, he wasepaped to address the
court’s question, and to respond to the prosecutaccusation, concerning
matters raised in the report. Nonetheless, thesi$upCourt determined,
and we agree, that the claim could have been rasedntencing and/or on
direct appeal and was not. On appeal, Wynn hasdaotonstrated that
review of the claim under Rule 61(i)(5) is warrahte

NOW, THEREFORE, IT IS ORDERED that the judgmenttbé
Superior Court is AFFIRMED.

BY THE COURT:

/s/ Myron T. Steele
Chief Justice

® See Del. Super. Ct. Crim. R. 61(i)(3) (barring a claimt previously raised absent cause
for relief from the procedural default and prejuglic

’ See Del. Super. Ct. Crim. R. 61(i)(5) (providing thtie procedural bar of (i)(3) shall
not apply to a colorable claim that there was acarisage of justice because of a
constitutional violation).



