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In 2006, a German bank organized two affiliatetities under Delaware
law. One of those entities sold a class of saesrtTrust Preferred Securities—to
investors as part of the bank’s effort to raiseitehp In 2009, the bank acquired a
second German bank by merger, whereby the banknassan obligation of the
acquired bank to make certain payments with resfmeet class of the acquired
bank’s securities. Post-merger, the bank madesthagments in 2009 and 2010.
In 2010, the Plaintiff, who is the Property Trusfee the holders of the acquiror
bank’s Trust Preferred Securities (“Trustee”), diléhis action in the Court of
Chancery. The Trustee claimed that the 2009 ad@ pAyments on the acquired
bank’s securities, which was a “Parity Securityijdered a contractual obligation
by the bank to make comparable payments on thd Pragerred Securities. The
bank took the position that it had no such contraabbligation.

On cross motions for summary judgment, the Colu@rancery rejected the
Trustee’s claim on the basis that, because the 20092010 payments were not
made on “Parity Securities,” the bank had no oliligiato make payments on the
Trust Preferred Securities. Having decided thastan, the court declined to
reach the other issues generated by the Trustkee’s.cBecause we conclude that
the Court of Chancery erred, we reverse and remathdnstructions to enter final

judgment for the Trustee consistent with the rudimgthis Opinion.



FACTS AND PROCEDURAL HISTORY

l. Background

A.  The Parties and Relevant Agreements

In 2006, CommerzbankktiengesellschaftCommerzbank” or the “Bank”),
a German stock corporation and international b&orkned two affiliated entities.
One of them, Commerzbank Capital Funding LLC lle(ttCompany”), is a
Delaware LLC that is governed by an Amended andd®as$ Limited Liability
Company Agreement (“LLC Agreement”). The other,n@oerzbank Capital
Funding Trust Il (“Trust II”), is a Delaware entigoverned by an Amended and
Restated Trust Agreement (“Trust Il Agreement’heTLLC Agreement and Trust
II Agreement, both executed on March 30, 2006,gareerned by Delaware law.
That same day, the Bank and the Company entered antseparate, third
agreement—the Support Undertaking—that is govelmedserman law. These
three entities—the Bank, and its two affiliateg hompany, and Trust Il—are the
defendants in this action (collectively, “Defendsint

The Company and Trust Il were formed to issue seltl trust preferred
securities, in order to raise “consolidated Tieedulatory capital” for the Bank.

Accordingly, Trust Il issued and sold Trust PrederrSecurities to investors for

! The various categories of bank capital under Gertaa are described more fully in Section
I.B., infra, of this Opinion.



that purposé. The Bank of New York Mellon became the Propentystee for the
holders of the Trust Preferred Securities, and hat tcapacity represents the
interests of those public investors in this action.

In 2009, Commerzbank acquired a second German Baekdner Bank AG
(“Dresdner Bank”), by merger. In that merger, Benk assumed all of Dresdner
Bank’s assets, liabilities, and contractual oblma—including Dresdner Bank’s
obligation to make certain capital payments andridigions with respect to its
DresCap Trust Certificates. Discharging that assiwbligation, the Bank made
payments on the DresCap Trust Certificates in 289 2010. The Bank (acting
through Trust Il) also made payments on its ownstTfareferred Securities in
2009. After 2009, no further payments on the TiRstferred Securities were
made.

B. The Defendants’ Capital Structure and The
Relationships Among the Affiliated Entities

Under German law, the Bank’s capital is classisdeither Tier | (“core”)
capital, Tier Il (“supplementary”) capital, or Tidt capital. Tier | capital is “the

core measure of a bank’s financial strength fouleatgry purposes and consists

% The Trust Preferred Securities have charactesistidoth debt and equityThe Bank of New
York Mellon v. CommerzbankNo. 372, 2012 (Del. Feb. 5, 2013pvailable at
http://courts.delaware.gov/Supreme/audioargs.stitherefore, they are classified as “hybrid
capital,” i.e.,, capital with elements of both debt and equity.S.Usovernment Accountability
Office, Hybrid Capital Instruments and Small Institution céss to CapitalJan. 18, 2012),
http://www.gao.gov/products/GAO-12-237 (“Hybrid dab instruments are securities that have
characteristics of both equity and debt.”).



primarily of common stock and disclosed reserves,[if) may also include non-
redeemable, non-cumulative preferred stocKiler Il capital consists of primarily
subscribed capital, undisclosed reserves, and tiemg-subordinated liabilitie’.
Both Tier | and Tier Il capital are subordinateatoy senior debt instruments. Tier
[l capital consists of short-term subordinatediliies. Because Tier Il capital is
not implicated on this appeal, no further referetace is made in this Opinion.
After issuing the Trust Preferred Securities i@0Trust Il used the sale
proceeds to purchase Class B Preferred Secursseed by the Company. The
Company, in turn, used those sale proceeds to gsecimitial Debt Securities
(subordinated notes) from the Bank. These salesroed at the direction of the
Bank, which controls both the Company and Trushidbugh its ownership of the
Company’s and Trust II's common and preferred seear In this roundabout

way, these payments found their way to the Bank lsewhme part of its capital.

3 Matthew BergerSecuritization and Capital Implications Under thas@l Il Accorg 30:1

BANKING & FIN.  SERvS. PoL’Y REP. 6, 9 (2011), available at

http://wenku.baidu.com/view/70096384bceb19e8hb8fBbédBerger”); see The Bank of New
York Mellon v. Commerzban€. A. No. 5580-VCN, slip op. at 3 (Del. Ch. Aug.2011) (cited
herein as “Op.”).

Tier | capital is further broken down into: 1) Tiérregulatory capital of the Bank, and 2)
consolidatedTier | regulatory capital of the Bank. Tier | tégtory capital consists of securities
that the Bank directly issues itself. Op. at ZB4n.ConsolidatedTier | regulatory capital of the
Bank includes securities issued by the Bank’siaftés and subsidiariesd.

* Berger,supranote 3 at 9; Op. at 3. Tier Il capital is sub-did into Upper Tier Il capital and
Lower Tier Il capital. Bergersupranote 3 at 9; Op. at 3. Upper Tier Il capital “miumst
perpetual and may have interest payments on itreefé whereas Lower Tier Il capital need not
possess those attributes. Op. at 3.



The flow of those payments, and the relationshipragthe defendant entities, is

depicted in the chart below:

»  TheBank *
i (Securities controlled
by the Bank)
Purchase Initial Debt
Price Securities

Support
Undertaking v Company Class B Trust Preferred

| Preferred Securitie Securities ]

> Company [ " Trustll [q > Public

N Purchase Purchase Investors
(Securities controlled Price Price

by the Bank)

For our purposes, what is important is the flowmadney to and from the
public investors. Under the intricate capital paymstructure depicted above, the
Bank’s distributions on its Initial Debt Securitissrved to fund the distributions
on the Company’'s Class B Preferred Securities. stTtly in turn, used the
distributions it received on the Class B Preferf®ecurities to make capital
payments to the holders of the Trust Preferred i8exs.

In addition to, and apart from, the LLC Agreemenid the Trust Il
Agreement, there is a third agreement implicatedttos appeal—the Support
Undertaking. That Undertaking contractually oblegathe Bank to elevate the
priority right to payment of the Trust Preferred cteties, in specified
circumstances discussed more fully below. The t€rjswhich holds the Class B

Preferred Securities for the benefit of the Trustf€&red Securities holders, is a



third-party beneficiary of the Support Undertakingoth the Class B Preferred
Securities and the Trust Preferred Securities apfityolependent, meaning that
payments on them are due only if and when the Bamlkeemed profitable under
the criteria of the LLC Agreement.

C. Capital Payment Requirements
For Trust Preferred Securities

The LLC Agreement requires the Company to makéalgpayments on its
Class B Preferred Securities (which, in turn, fdmdst II's payments on the Trust
Preferred Securities) in one of two circumstancds: if the Company has
operating profits, and the Bank has distributabtdits; or (2) if a capital payment
is “deemed” declared. A capital payment is “deemed” declared, if: (#)e* Bank
or any of its subsidiaries declares or pays anytalgpayments, dividends or other
distributions on any Parity Securities in any Fis¢aar,” and (b) “the Company
does not declare” a capital payment even thoughaitithorized to do sb.

This case focuses on the Company’s obligation®wutice LLC Agreement
to make a capital payment on its Class B Prefe8edurities where the Bank
makes a payment on a “Parity Securitly].” Thatigdtion arises under the so-

called “Pusher Provision” of the LLC Agreement, alhimandates that:

®LLC Ag. § 7.04(b)(ix).

®LLC Ag. § 9.01(b).



[1]f the Bank or any of its subsidiaries declaregspays any capital
payments, dividends or other distributions on aayitf? Securities in
any Fiscal Year, Capital Payments shall be authdrip be declared
and paid on the Class B Payment Date falling coptgameously
with or immediately after the date on which suclpitz payment,
dividend or other distribution [was] made ." . .

At the heart of the parties’ dispute is the questmhat is a “Parity Security”?
“Parity Securities” are defined in the LLC Agreemas:

(i) each class of the most senior ranking preferesicares of the

Bank, if any, or other instruments of the Bank ¢yelg as the most

senior form of Tier | regulatory capital of the Baand (ii) preference

shares or other instruments qualifying as conswdlaTier |
regulatory capital of the Bank or any other insteutof any Affiliate

of the Bank subject to any guarantee or suppodeagent of the Bank

rankingpari passuwith the obligations of the Bank under the Support

Undertaking . . 2.

The Support Undertaking reinforces those obligetio That agreement
provides that where the Company is required to—dmés not—make a capital
payment on the Class B Preferred Securities, thek B&nsure[s] that the
Company shall at all times be in a position to megtobligations if such
obligations are due and payable, including itsgailons to pay Capital Payments”

on the Class B Preferred Securities. Section @&hef Support Undertaking

mandates that the Bank:

"LLC Ag. § 7.04(b)(ix).

8LLC Ag. §1.01.



... shall not give any guarantee or similar utadeng with respect to,

or enter into any other agreement relating to thgpert or payment of

any amounts in respect of any other Parity Seegrior Junior

Securities that would in any regard rank seniaight of payment to

the Bank’s obligations under this Agreement, untbssparties hereto

modify this Agreement such that the Bank’s obligasi under this

Agreement rank at leagtari passuwith, and contain substantially

equivalent rights of priority as to payment as sugharantee or

support agreement relating to Parity Securfties.

Put differently, the Bank guaranteed in the Suppdmdertaking that it
would not elevate the priority right to paymentaoly Parity Security above that of
any other security (including the Trust Preferregt8ities), unless the Bank and
the Company modify the Support Undertaking to perimat priority elevation.
That guarantee is one of the contract rights thaflrustee seeks to enforce in this
action.

lI.  The Events Leading To This Litigation

A.  The Dresdner Bank Merger

As earlier noted, when the Bank acquired Dresdra@kBy merger on May
11, 2009, it assumed all of Dresdner Bank’s asdetsilities, and contractual
obligations, including Dresdner Bank’s obligatianrhake capital payments on its

DresCap Trust Certificates. As a result of the geer the DresCap Trust

Certificates, which are capital-ratio-dependentisées, became consolidated Tier

® Support Undertaking § 6.



| regulatory capital of the BarlR. The Bank’s capital now consisted of a
heterogeneous mix of profit-dependent securitiegh(sas the Trust Preferred
Securities) and capital-ratio-dependent securftiess DresCap Trust Certificates).

B. The Bank’s Post-Merger Capital Payments

After the Dresdner Bank merger, the Bank made paysnen its Trust
Preferred Securities and the DresCap Trust Ceatdecin 2009. Thereatfter, the
Bank encountered serious financial difficultiesttteqjuired it to seek aid from the
German government. As a condition to receiving &id, the Bank was required
to refrain from making any distributions on its fi-alependent securities in 2010
(for fiscal year 2009) and in 2011 (for fiscal yea010). Accordingly, in
November 2009, the Bank announced that it wouldnmaite payments on any of
its profit-dependent securities (including the TrBseferred Securities) in 2010,
since the Bank did not return a profit for the 2®@8al year.

The Bank remained obligated, however, to make paysnen its capital-
ratio-dependent securitiesge., the DresCap Trust Certificates. When making
those payments, the Bank assumed that the Dresftsp Certificates were both
“Parity Securities” (and “consolidated Tier | regtdry capital”) under the LLC

Agreement. Accordingly, the Bank represented tonta@ bank regulators and

10 capital-ratio-dependent securities means that paysnwere allowed on the securities,, the
DresCap Trust Certificates, so long as the Bankntasied the minimum percentage of Tier |
regulatory capital required by German regulati@m] the Bank was not insolvent or taken over
by its German regulator.

1C



other third parties, both directly and indirectiyat the DresCap Trust Certificates
were Parity Securities. By way of example, in response to an investoryjuae
Bank directly told the investor that the DresCapstrl Certificates were Parity
Securities: “[Y]es, the [DresCap Trust | Certifiehts a hybrid Tier 1 instrument
which would qualify as [a] parity instrument”

The Bank later did an about-face, out of conceat its payments on the
DresCap Trust Certificates would “push” or triggpayments on the Trust
Preferred Securities under the LLC Agreement’s HeusProvision.® To avoid
triggering a “push” payment, the Bank proceedeckstructure the DresCap Trust
IV Certificates by executing an Amendment Agreemerder which the Bank: (1)

elevated the DresCap Trust IV Certificates fromrTi¢o Lower Tier Il capital,

X For example, the Bank, in an e-mail to the Eurap@ammission, represented that:

[T]he Commerzbank hybrid structures (Commerzbangit@aFunding Trust I-1
and Dresdner Funding Trust I, 1l and IV) form HibiTier 1 capital . . . . [and]
have been connected by the “Parity Security” dedfiniand the resulting push
effect since the two banks merged: i.e. if interegiaid under one structure, this
also triggers interest payments for the other P&wcurity structures . . . .

The Bank further explained that after the restniotuof the DresCap Trust IV Certificates,
those Certificates would be “tha® longera Parity Security, and there [would be] no asdedia
push effect from [that] instrument . . . .” (Itadi@dded). In addition, the Bank separately
communicated to its German regulators that theoffgjlete dissolution of Dresdner Funding
Trusts I, lll & IV removedthe] . . . basis for ‘parity security pushes’ltafics added). In those
statements, the Bank implicitly admitted that beftne restructuring of the DresCap IV Trust
Certificates, the Certificates were “Parity Secdesit’

12 E-mail from Henning Wellmann, Dresdner Bank, tedstor (Nov. 5, 2009).

B LLC Ag. § 7.04(b)(ix).

11



thereby assigning those Certificates a liquidapoeference senior to that of the
Trust Preferred Securities; and (2) replaced theifiCates’ capital-ratio trigger
with a guaranteed automatic payment mechanfsihereafter, the Bank actively
attempted to avoid disclosing to investors thatd reclassified the DresCap Trust
IV Certificates from Tier | capital to the higheriqrity category of Lower Tier Il
capital’®

On March 5, 2010, the Bank again announced thabuld not make any
distributions on the Class B Preferred Securitiethe Trust Preferred Securities
before the April 12, 2010 Payment Date. In respaiesthat announcement, the
Trustee sent the Bank a letter on March 26, 204€eréing that: (i) the DresCap
Trust | and IV Certificates were “Parity Securitiesder the LLC Agreement; (ii)
under that Agreement’s Pusher Provision, the BaBR39 and 2010 payments on
the DresCap Trust Certificates required (“pusheandatory April 12, 2010
payment on the Class B Preferred Securities andt Rreferred Securities; and

(i) under the Support Undertaking, the restruictgrof the DresCap Trust IV

14 Amendment Ag. (Feb. 25, 2010).

150p. at 12. For example, the Bank created extermaimunication guidelines that instructed
its employees that “statement[s] made to investorsshould . . . consciously leave unanswered
whether we have taken the initiative to reclasbiffprid Tier 1 into Lower Tier 2 or whether this
originated from [the German regulatory agency]d. at 13 n.44. The Bank also failed to
announce publicly that the DresCap Trust IV Cexdifes had been elevated to Lower Tier I
capital and instead informed only the German bagkilators of that factld. at 13.

12



Certificates required an equivalent priority elemat of the Trust Preferred
Securities’ liquidation preference, from Tier Iltower Tier Il capitaf*®

After the Bank made payments on the DresCap TiMiSCertificates on
March 31, 2010, it responded to the Trustee’s M@@&hetter on April 12, 201¥.
The Bank took the position that: (i) the DresCapstrlV Certificates were not
Parity Securities; (ii) therefore, the Pusher Psimn did not operate to “push” an
April 12, 2010 payment on the Class B Preferreduees and Trust Preferred
Securities; and (iii) the restructuring of the DZap Trust IV Certificates triggered
no obligations under the Support Undertakihg.

C.  Procedural History

On June 18, 2010, the Trustee commenced this @b@thancery action for
declaratory and specific performance relief. Thaslee requested the court to
mandate the Defendants to make a capital paymenthenTrust Preferred
Securities due and payable on April 12, 2010, andl¢vate the priority of those
Securities from Tier | to Lower Tier Il capital, 88 to rank them equally with the

restructured DresCap Trust IV Certificates. Thasiee also sought an award of

16 Letter from The Bank of New York Mellon, ProperfJrustee, to Commerzbank
AktiengesellschafMar. 26, 2010).

17 Letter from Commerzbankktiengesellschafto The Bank of New York Mellon (Apr. 12,
2010).

8d.

13



its costs and expenses, including reasonable attsrifees. In its opening brief in
support of its summary judgment motion, the Trustdditionally sought an order
mandating the capital payment on the Trust PredeBecurities that would fall due
on the April 12, 2011 Payment Date.

On February 15, 2011, the parties cross-movedudomimary judgment. In a
Memorandum Opinion issued on August 4, 2011, therCaf Chancery deemed
the cross-motions as the equivalent of a stipulag¢ggdest for a determination on
the merits®® The court determined that the DresCap Trust fimtes were not
Parity Securities under the LLC Agreement, and assalt concluded that it need
not reach the Trustee’s remaining claffths.On June 13, 2012, the Court of
Chancery entered final judgment for the Defendamscount | (declaratory
judgment) and count Il (specific performante).

This appeal followed.

9 0Op. at 16.

20|d. at 30. The Court of Chancery later issued arlegénion on May 31, 2012 that addressed
the Trustee’s separate claim of quasi-estoppéle Bank of New York Mellon v. Commerzhank
C. A. No. 5580-VCN (Del. Ch. May 31, 2012). Theudoheld that the Trustee had not properly
raised the quasi-estoppel claim, and that, in amgnt the claim was without merit.ld.
Although the Trustee appeals from that May 31, 2@tfer opinion ruling in its Notice of
Appeal, it does not raise any argument in its apgirief about the quasi-estoppel claiffihe
Bank of New York Mellon v. CommerzbaRk. 372, 2012, D. I. 1 (Not. of Appeal). Thaaioh

is therefore waived.See Americas Mining Corp. v. Therigbtl A.3d 1213, 1264 (Del. 2012)
(citation omitted); 8pPR. CT1. R. 14(b)(vi)(A)(3).

2L The Bank of New York Mellon v. CommerzhabkA. No. 5580-VCN (Del. Ch. June 13,
2012). The court did not decide count Il (costd axpenses).

14



ANALYSIS

Three issues are presented on this appeal. Ttadiwhether the DresCap
Trust Certificates are “Parity Securities” undee thLC Agreement, which is
governed by Delaware law. If those Certificateg dound to be “Parity
Securities,” then two additional issues arise asrsequence. The second issue is
whether the payments on the DresCap Trust Cettfican 2009 and 2010
“pushed” or triggered an April 12, 2010 paymenttlb@ Trust Preferred Securities
under the LLC Agreement. The third issue is whethader the Support
Undertaking, the Bank became contractually obligate elevate the Trust
Preferred Securities to a priority rank equal tattbf the DresCap Trust IV
Certificates. These contentions require this Ctureviewde novothe Court of
Chancery’s interpretation of the contracts in dispt

l. Whether the DresCap Trust Certificates Are
“Parity Securities” Under the LLC Agreement

The threshold issue is whether the DresCap TrustifiCates are “Parity
Securities” under the LLC Agreement. The outcorhé¢hat dispute turns on the
meaning of subsection (i) of the LLC Agreement&fidition of “Parity

Securities.” Subsection (ii) defines Parity Settesias:

%2 Gatz Props., LLC v. Auriga Capital Cors9 A.3d 1206, 1212 (Del. 2012)rnold v. Soc'y
for Sav. Bancorp, Inc650 A.2d 1270, 1276 (Del. 1994).

15



(i) preference shares or other instruments qualifyas consolidated
Tier | regulatory capital of the Bank or any othestrument of any
Affiliate of the Bank subject to any guarantee wport agreement of
the Bank rankingpari passuwith the obligations of the Bank under
the Support Undertaking . 2%,
To better understand the parties’ differing intetptions of the quoted definition,
the definition is broken down into separate elemampresented by bracketed
formula language. Thus, the Parity Securitiesnatgdn may be parsed as follows:
(i) preference shares Térm I] or other instruments [ferm 2]
qualifying as consolidated Tier | regulatory cabitd the Bank
[“Internal Modifief’] or any other instrument of any Affiliate of the
Bank [“Term 3] subject to any guarantee or support agreemettieof
Bank rankingpari passuwith the obligations of the Bank under the
Support Undertaking [Frailing Modifier’] . . . .
Using these formulaic terms, the Parity SecuritieBnition may be expressed as
follows:

[Term 1] or[Term 2] + [Internal Modifier]_orfTerm 3] + [Trailing
Modifier] . . ..

The Trustee claims that the DresCap Trust Ceatie are Parity Securities,
because they are “other instruments qualifying @ssaclidated Tier | regulatory
capital of the Bank”i(e., Term 2 plusthe Internal Modifier). The Defendants
disagree. They argue that the DresCap Trust @ates cannot be Parity
Securities, because to qualify as such, the DresQapt Certificates must be

“other instruments qualifying as consolidated Tieregulatory capital of the

2LLC Ag. §1.01.

16



Bank . . . subject to any guarantee or supportesgeat of the Bank”ife., Term 2
plus the Internal Modifier_plughe Trailing Modifier). Since the DresCap Trust
Certificates were not “subject to any guarantesupport agreement of the Bank”
(i.e,, the Trailing Modifier), Defendants argue, the teates do not fall within
the definition of Parity Securities.

The dispute thus turns on whether the definitignalase “subject to any
guarantee or support agreement of the Ban&’, the Trailing Modifier) should be
read to modify the preceding phrase “other instmisigualifying as consolidated
Tier | regulatory capital of the Banki.¢., Term 2_plughe Internal Modifier). All
parties agree that the DresCap Trust Certificatersewot, on a standalone basis,
“subject to any guarantee or support agreemenh@fBank” (.e. the Trailing
Modifier). Thus if, as Defendants argue, the TmgilModifier modifies all the
Terms that precede it, then the DresCap Trustfi@ates are not Parity Securities.

The Trustee contends that the Trailing Modifierppgarly interpreted,
modifies only Term 3, but not Term 1 or Term 2.tH&t construction is correct,
then the DresCap Trust Certificates are Parity fB@es, because they would be
“other instruments qualifying as consolidated Tiezgulatory capital of the Bank”
(i.,e, Term 2 plusthe Internal Modifier). The Court of Chancery epted the

Defendants’ contrary interpretation, and held tiat Trailing Modifier modifies

17



all three preceding Terni$. On that basis, the court concluded that the DapsC
Trust Certificates are not Parity Securities urtlerLLC Agreement?

A.  Whether the Parity Securities
Definition Is Unambiguous

To decide whether the DresCap Trust Certificates “Biarity Securities,”
this Court must construe the Parity Securitiesrakgdn under applicable rules of
contract interpretatioff. That requires us first to decide whether thenitidin of
Parity Securities is unambiguot/s.The Court of Chancery held that it°fs.We
conclude that it is not.

The Court of Chancery determined that to be a y&wcurity, a security
must be “subject to any guarantee or support agreemf the Bank” i(e., the
Trailing Modifier)?® Under that construction, the Trailing Modifier wd modify
all the definitional Terms that precede it. Thelgem with that construction is
that it renders Term 2 of the definition surplusag@egrettably, the Trustee’s

alternative interpretation is also flawed, becats$eo would render a definitional

4 Op. at 29-30.

> |Id.

% See PHL Variable Ins. Co. v. Price Dav@8 A.3d 1059, 1070 (Del. 2011) (citations omijted
?" Sedd.

28 Op. at 30 n.87.

2%1d. at 28-209.

18



Term—Term 1—surplusage. Where the parties praffey reasonable (albeit
incidentally flawed) interpretations, the Parity c8eties definition must be
deemed ambiguodf8.

In concluding that the LLC Agreement’s definitiof Barity Securities is
unambiguous, the Court of Chancery relied upord#feition of Parity Securities
in the Trust Il Agreement. Both the LLC and the Trust Il Agreements, thertou
noted, were executed on the same day (March 3®)3b0rhe Trust Il Agreement

183

specifically provides that the word “or” is “not @usive. Applying the

30 See Begay v. U,$53 U.S. 137, 153 (2008) (“[T]he canon againsplsisage . . . helps decide
between competing permissible interpretations oftanbiguous statute . . . ."IRHL Variable
Ins. Co, 28 A.3d at 1070 (citation omitted) (“A statuteasbiguous if it is susceptible of two
reasonable interpretations . . . Kghn Const., Inc. v. Diamond State Port Cp820 A.2d 393,
396-97 (Del. 2010) (“We will read a contract as kole and we will give each provision and
term effect, so as not to render any part of th&raat mere surplusage.”) (citations omitted).
But cf. Lamie v. U.S. Trusteg40 U.S. 526, 536 (2004) (“Surplusage does neayd produce
ambiguity and our preference for avoiding surplesagnstructions is not absolute.”) (citing
Chickasaw Nation v. U.S534 U.S. 84, 94 (2001) (the preference “is somesi offset by the
canon that permits a court to reject words ‘as lesgge’ if ‘inadvertently inserted or if
repugnant to the rest of the statute . . . .”"Here, because it cannot be said that any of tlethr
Terms in the definition on Parity Securities weirgativertently” inserted into, or “repugnant” to,
that definition, the fact that both the Trusteeisl ghe Defendants’ interpretations are reasonable,
but nonetheless render a Term surplusage, reqthadsthe Parity Securities definition be
deemed ambiguous.

31 Op. at 27.

321d. (quotingCrown Books Corp. v. Bookstop, In£990 WL 26166, at *1 (Del. Ch. Feb. 28,
1990) (“[]t is appropriate for the court to consrdnot only the language of that document but
also the language of contracts among the sameepatiecuted or amended as of the same date
that deal with related matters . . . .")).

% Trust Il Ag. § 1.02(b). An “inclusive or,” wherpplied to two terms such as “A or B,” means
“A or B or both.” By contrast, an “exclusive or’@ans “A or B, but not both.” Kenneth A.

Adams, A Manual of Style for Contract Drafting 10.30 (2d ed. 2008); Bryan A. Garner,
Garner’s Dictionary of Legal Usagé39 (3d ed. 2011).

18



“inclusive or” to the Trust Il Agreement definitioof Parity Securities, the court
reasoned that “the various clauses set off by tbedvor’ in section (ii) of the
Trust Il Agreement’s definition of Parity Securgieshould be considered as a
whole, with the whole being modified by the ‘sultj¢a’ clause that follows it,”
rather than “as three distinct categories of séeayi with only the last being
modified by the ‘subject to’ clausé” Applying that reasoning to the separate
LLC Agreement, the court held that the Trailing Mo must be construed to
modify all three preceding Terms in the Parity S#@s definition of that
Agreement® Therefore, to qualify as “Parity Securities,” tB¥esCap Trust
Certificates must be “subject to any guaranteeuppsrt agreement of the Bank”
(i.e,, the Trailing Modifier). Because the DresCap Tr@#rtificates were not
subject to any Bank guarantee or support agreentemtcourt concluded, they
were not Parity Securiti€§.

On appeal, the Trustee claims that the Court ohCéiy erred, because the
Trust Il Agreement’s definition of “or” as an “ingive or” is not legally relevant
to, let alone dispositive of, a proper construcwdrithe Parity Securities definition

in the LLC Agreement. Relevance aside, we agrdle the Trustee that the mere

% 0p. at 27.
.

361d. at 29-30.
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presence of an “inclusive or,” alone and withoutrenaes notipso factodispositive
of how the contested definition of Parity Secusitslhould be interpreted.

The Trustee urges that the term “other instrumef(is., Term 2) is more
reasonably read as modified by only its immediatelyjowing neighbor—the
Internal Modifier, “qualifying as consolidated Tiérregulatory capital of the
Bank”™—and not by the more distant phrase “subjecany guarantee or support
agreement of the Bank'i.¢., the Trailing Modifier). The Court of Chancery
agreed—as do we—that the Trustee’s reading of HréyPSecurities definition
“does flow somewhat more naturally than the Defetsld®” That said, although
the “more natural[]” reading is a factor to be ddesed, it does not conclude the
analysis. Even a “less natural”’ reading of a @awitterm may be “reasonable” for
purposes of an ambiguity inquiry.

It is settled that a contract must be read as dendnad in a manner that will
avoid any internal inconsistencies, if possifleTo avoid inconsistencies, the
Trustee urges, the Trailing Modifier cannot be réadnodify Term 2; otherwise,
Term 3would entirely subsume Term 2. Stated differerdlparties agree that a

Parity Security is “any other instrument of anyilMdte of the Bank subject to any

¥71d. at 25.
3 Rhone-Poulenc Basic Chems. Co. v. Am. Motoristsdas 616 A.2d 1192, 1196 (Del. 1992).

39 See Council of Dorset Condominium Apartments vdGmr801 A.2d 1, 7 (Del. 2002).
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guarantee or support agreement of the Banl€, (Term 3 plusthe Trailing
Modifier). Given that undisputed premise, the Teesargues that it would be
entirely redundant to define a Parity Security asan “instrument[] qualifying as
consolidated Tier | regulatory capital of the Bank. subject to any guarantee or
support agreement of the Bankle(, Term 2_plusthe Internal Modifier_plughe
Trailing Modifier). That is, under the Defendantaterpretation of the Parity
Securities definition (the Trustee argues) Ternfaiher instruments”) would be
surplusagé’

The Defendants counterargue that the Trustee'spi@mtion would be
similarly flawed, because under the Trustee’s cootibn, Term 1 (“preference
shares”) would be subsumed by Term 2 (“other imsémts”), and thereby
rendered surplusadeé.In that regard the Defendants are correct. ThustEe does
not explain how under its interpretation, the laagm “preference shares . . .
gualifying as consolidated Tier | regulatory cabdhthe Bank” {.e., Term 1 _plus

the Internal Modifier)would not be swallowed up by the category of “other

“0 The Defendants’ answer to the Trustee’s argumemat—the Trustee's argument was not
raised in the court below and is therefore waivedappeal—is unavailing, because the Trustee
fairly presented and preserved the issue by arghelgw that the Parity Securities definition
must be read as a whole.

1 Both sides agree that Term 1 and Term 2 must betmodified by the Internal Modifier,
because otherwise Term 1 (“preference shares”ubsection (ii) would subsume the more
limited category of “the most senior ranking prefere shares of the Bank” in subsection (i) of
the Parity Securities definition. Op. at 25. Thspute is over whether both Term 1 and Term 2
are also modified by the Trailing Modifier.
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instruments qualifying as consolidated Tier | redoity capital of the Banki.e.,
Term 2 plusthe Internal Modifier). The Trustee’s interpratat would render
Term 1 (“preference shares”) surplusage, and thestde does not seriously
contend otherwise.

To summarize, the Defendants’ definition of ParBecurity may be
expressed formulaically as follows:

* [Term 1] + [Internal Modifier] + [Trailing Modifiey or
* [Term 2] + [Internal Modifier] + [Trailing Modifiey or
e [Term 3] + [Trailing Modifier].

By contrast, the Trustee’s definition of Parity Gety would be:

e [Term 1] + [Internal Modifier] or
e [Term 2] + [Internal Modifier] or
« [Term 3] + [Trailing Modifier].

As earlier noted, under each side’s reading oPugty Securities definition,
at least one Term—either Term 1 or Term 2—woulddrelered surplusage. The
fact that both readings would yield a surplusagesdaot afford a basis to prefer
one over the other. Because each side’s readiothpéswise reasonable, the Parity

Securities definition in the LLC Agreement mustdeemed ambiguods.

2 See supraote 30.
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B. Interpreting the Ambiguous
Parity Securities Definition

Where, as here, a contract term is ambiguous, @ notmally will consider
extrinsic evidence of the parties’ contractual fmfé which is “not what the parties
to the contract intended it to mean, but what aoeable person in the position of
the parties would have thought it meafit.Occasions arise, however—and this is
one of them—where it is unhelpful to rely upon edic evidence to determine the
parties’ intent in drafting the contratt.

Here, an inquiry into what the parties intended Moserve no useful
purpose, because it would yield information abbettiews and positions of only
one side of the dispute—the Bank, the Company,Tandt Il. This case does not
fit the conventional model of contracts “negotidtddy and among all the
interested partie¥. Here, important parties in interest—the holdefs tte
securities—were neither consulted about, nor ire@lin the drafting of, the LLC

Agreement, the Trust Il Agreement, or the Suppondéftaking. Therefore, a

3 Kaiser Aluminum Corp. v. MathesosB1 A.2d 392, 397 (Del. 1996).

4 Rhone-Poulenc Basic Chems. Co. v. Am. Motorists@os 616 A.2d 1192, 1195-96 (Del.
1992).

4 See Kaiser681 A.2d at 397.

¢ seeid.
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different interpretive approach is needed—one thdit take into account the
public securityholders’ legitimate contractual netsts®’

That approach implicates the rule of constructiemployed in some
contract cases, that ambiguities in a contracthlconstrued against the draftér.
A narrower application of that principle requirdgat a contract which creates
rights in public securities investors be interpdete give effect to those investors’
reasonable expectatidh. The underlying rationale is that an issuer isttéreable
to clarify unclear . . . contract terms in advasoeas to avoid future disputes and
therefore should bear the drafting burden thatdbetra proferentenprinciple
would impose upon it® The “reasonable expectation of investors” pritecip a
specialized application of theontra proferententloctrine®® As a general matter
we caution against liberal use of the “reasonabipeetation of investors”

approach as a “short cut” for interpreting ambiggicontractual provisior$. In

*"Sedd. at 395.
“8 Bermel v. Liberty Mut. Fire Ins. Co56 A.3d 1062, 1070 (Del. 2012).

9 Elliott Assocs., L.P. v. Avatex Corf15 A.2d 843, 853 (Del. 199&aiser, 681 A.2d at 398-
99.

0 Kaiser, 681 A.2d at 398-99 (quoting Dale B. Taul&@hould Bonds Have More Fun? A
Reexamination of the Debate Over Corporate BondrdRights 1989 Lum. Bus. L. Rev. 87,
89 (1989));see alsd&imons v. Cogarb42 A.2d 785, 786 (Del. Ch. 1987) (“The purchaseris
offered, and voluntarily accepts, a security whosgiad terms are highly specified.”).

51 See Kaiser681 A.2d at 399.

52 1d.
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this case, however, that principle is properly agaphs a “last resort,” because the
Defendants could have easily drafted the “hopelemsibiguous” Parity Securities
definition in the LLC Agreement in a straightfondamanner® Yet they did not.
The reasonable expectation of the public investamnsthis case, the holders
of the Trust Preferred Securities—must thereforaiven effect. The investors’
reasonable expectation in this case is that theCap Trust Certificates are Parity
Securities. That result is hardly novel or suipgsbecause the Bank itself created
that expectation: (i) in various communicationshwis German regulators, (ii) in
its own internal communications, and (iii) withrdhiparties’” Particularly telling
is that in a November 2009 e-mail exchange, a Bangloyee, in response to an
investor’s inquiry, confirmed that, “[Y]es, the [E8Cap Trust | Certificates] is a
hybrid Tier 1 instrument which would qualify as ariy instrument® That
communication and others like it confirm that of thvo competing interpretations,
the Trustee’s interpretation is the more reasonabkrause the Defendants
themselves believed—and contributed to the investrnemmunity’s reasonable

belief—that the DresCap Trust Certificates weratlP&ecurities.

>3 1d. at 398-99 (“We apply theontra proferentenprinciple here only as a last resort because
the language of the certificate presents a hopedessiguity, particularly when alternative
formulations indicate that these provisions cowddily have been made clear.”).

> See supraote 11.

* E-mail from Henning Wellmann, Dresdner Bank, tedstor (Nov. 5, 2009).
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We accordingly construe the Parity Securities dgim in the LLC
Agreement consistent with the position of the Teast Specifically, we conclude
that the Trailing Modifier (“subject to any guaraator support agreement of the
Bank”) modifies only Term 3 (“*any other instrumeot any Affiliate of the
Bank”), and not Term 1 (“preference shares”) ornT& (“other instruments”) of
that definition. We further conclude—and this gaaties do not dispute—that the
Internal Modifier (“qualifying as consolidated Tidrregulatory capital of the
Bank” modifies both Term 1 (“preference shareshdaTerm 2 (“other
instruments”). Here, the DresCap Trust Certifisatall within the category of
“other instruments qualifying as consolidated Tiezgulatory capital of the Bank”
(i.e., Term 2_plughe Internal Modifier). As such, they are Paf#gcurities under
the LLC Agreement. In holding otherwise the CafrChancery erred.

[I.  Whether the “Pusher Provision”

Triggered Payments on the Trust

Preferred Securities

Our determination that the DresCap Trust Certisatre Parity Securities
under the LLC Agreement generates two additionstias, which the Court of

Chancery did not reach. In the interest of jusael for the sake of judicial

economy’® we decide those issuds nova’’

* See E.I. DuPont de Nemours and Co. v. Press®iz® A.2d 436, 444 (Del. 1996$tandard
Distrib. Co. v. Nally 630 A.2d 640, 647 (Del. 1993) (citations and qtiohs omitted)
(“Notwithstanding the Superior Court’s failure e on the matter, we may dispose of it, in the
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The second issue is whether, under the Pusher stwovof the LLC
Agreement, the Bank’s 2009 and 2010 payments oDtbsCap Trust Certificates
triggered (“pushed”) a capital payment on the ClBs®referred Securities—
which, in turn, would have triggered a capital paytnon the Trust Preferred
Securities. We hold that they did.

The Pusher Provision states that if the Defendardke any payment on
Parity Securities (here, the DresCap Trust Cedtifis) Tn any Fiscal Yeal a
capital payment on the Class B Preferred Securigsball be authorized to be
declared and paid on the Class B Payment Datadatontemporaneously with or
immediately after the date” on which the paymenttioa Parity Securities was
made®® If the Defendants make a payment on Parity Seesiribut the Company
does not authorize a corresponding capital paymsenthe Class B Preferred
Securities, the capital payment on the Class Belfed Securities is “deemed”
declared and must therefore be paid.

Whether the Pusher Provision operated to triggangh”) any payments on

the Class B Preferred Securities and Trust Prefe®exurities turns on what the

interests of judicial economy, since the issue faab/ presented to the trial court.”gugarland
Indus., Inc. v. Thomag20 A.2d 142, 151 & n.9, 153 (Del. 1980yFP& CT.R. 8

" Gatz Props., LLC v. Auriga Capital Corfm9 A.3d 1206, 1212 (Del. 2012).
| LC Ag. § 7.04(b)(ix) (italics added).

*LLC Ag. § 9.01(b).
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term “Fiscal Year” in the Pusher Provision mean$e dispute is over whether
“Fiscal Year” means a calendar year (as the Def@sdargue) or a year that runs
from April 12 of a given year to April 11 of thellowing year (as the Trustee
contends).

To reiterate the pivotal facts, the Bank made eaptayments on the
DresCap Trust | Certificates on June 30, 2009 aacebhber 31, 2009. The Bank
also made a payment on the DresCap Trust IV Ceatds on March 31, 2010.
The Bank further caused Trust |l to make a solemmyt on its own Trust
Preferred Securities on April 12, 2009.

The Trustee claims that: (1) the Bank’s paymentstten DresCap Trust
Certificates in 2009 and 2010 triggered a paymarthe Trust Preferred Securities
that fell due on the April 12, 2010 Payment Data] &) the Bank’s more recent
capital payments on the DresCap Trust Certificdtesg this litigation triggered a
second payment on the Trust Preferred Securitigs dacame due on April 12,

2011°° The Defendants respond that no payments on thust TPreferred

® The Defendants respond that the Trustee’s recuigsieef for an April 12, 2011 capital
payment is waived, because the Trustee did nottagsgaim for that payment in its verified
complaint. The Trustee did assert a claim for ffetment in its opening summary judgment
brief in the Court of Chancery. The Trustee alsised the issue in its opening brief on this
appeal. An argument properly raised in a partyering brief is not considered waivedtf.
Americas Mining Corp. v. Theriaylbl A.3d 1213, 1264 (Del. 2012) (“The merits ofyan
argument that is not raised in the body of the opebrief shall be deemed waived . . . .")
(quoting YPR. CT. R. 14(b)(vi)(A)(3)). The Trustee therefore progerdised in the Court of
Chancery, and preserved in this Court, its reqdestief for an April 12, 2011 capital payment
on the Class B Preferred Securities (and, in time Trust Preferred Securities).
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Securities were triggered for the April 12, 2010yiant Date, because the
payments on the Trust Preferred Securities an®tasCap Trust Certificates were
made in full during the preceding 2009 calendarreaThe premise of the
Defendants’ argument is that “Fiscal Year” meariercdar year.

As support for its contrary interpretation—thatstal Year” means April 12
of any year to the following April 11—the Trusteeits to analogous language in
the Pusher Provision relating to Junior Securitie$hat analogous language
provides that “if only one Junior Distribution wasadein the Class B Payment
Period preceding the relevant Class B Payment D@pital Payments shall be
authorized to be declared” on the Class B Prefe®echrities” Under the LLC
Agreement, the “Class B Payment Period” runs froprilA12 to the following
April 11.%% Based on the Pusher Provision relating to JuSiturities—which
performs the same function as its counterpartrisates to Parity Securities—it is

reasonable to interpret “Fiscal Year” (as it redati@ Parity Securities) as the April

®! The Defendants also argue that the Trustee’s itlefinof a Fiscal Year (from April 12 of a
given year to April 11 of the following year) wouldigger a “domino theory” of pusher
payments, whereby payments on the DresCap TrudifiCses in one year would trigger
payments on the Trust Preferred Securities on Alfilof the next year that would, in turn,
trigger payments on other securities in that seg@at. The Trustee argues, and we agree, that
the Defendants’ “domino theory” of pusher paymastsot a foregone conclusion and could be
terminated at various points in the allegedly imied payment stream in different ways. In any
event, the Defendants are bound to the terms dfltieAgreement that they drafted. We afford
no weight to the Defendants’ “domino theory” claim.

%2 LC Ag. § 7.04(b)(ix)(A)(bb) (italics added).
®3LLC Ag. §§ 1.01, 7.04(b)(i).
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12 to April 11 Class B Payment Period. Thus, urtler Trustee’s construction,
the Bank’s capital payments on the DresCap TrastllV Certificates in June and
December 2009 and March 2010, “pushed” a capitgimpat on the Trust
Preferred Securities that became due and payabApoinl2, 2010.

The Defendants disagree. They urge that undepldie language of the
Pusher Provision that applies to Parity Securitiescal Year” means a calendar
year running from January 1 through Decembef*34s the LLC Agreement
defines elsewhere. Under the Defendants’ readimg,Bank’s 2009 and 2010
payments on the DresCap Trust Certificates (rejatiincalendar years 2008 and
2009, respectively) did not “push” any payment be Trust Preferred Securities
on April 12, 2010, because that latter paymentdieghdy been made for the 2009
Fiscal—.e., previous calendar—year.

We conclude that the Defendants’ interpretationrniseasonable because it
conflicts with the plain language of the specifiasRer Provision at issue here.
Under the Defendants’ interpretation, if an April, 2009 payment on the Trust
Preferred Securities is madefore the June 30, 2009 payment on the DresCap
Trust Certificates (but within the same calendaryethe Pusher Provision would
be triggered. That Provision’s plain language, &esv, requires that the triggered

April 12, 2009 payment must falcbntemporaneously with or immediatelfger’

®LLC Ag. §1.01.
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the June 30, 2009 payment d&te.In this specific context, the Defendants’
construction of “Fiscal Year” would lead to an dioal sequence of events
squarely at odds with the Pusher Provision’s rego@nts. An interpretation that
conflicts with the plain language of a contraat@s reasonabl€.

Because the Defendants’ interpretation—equatinggcdt Year” with a
calendar year—is unreasonable, it must be rejecldte Trustee’s interpretation,
which is consistent with the plain language of th&C Agreement, is the only
reasonable alternative. We therefore conclude, twéhin the context of the
Pusher Provision of the LLC Agreement, “Fiscal Yeaeans April 12 of a given
year to April 11 of the following year.

In this case, because the Bank made payments orDtesCap Trust
Certificates on June 30, 2009, December 31, 2008, March 31, 2010, those
payments “pushed” payments on the Class B Pref&@esdrities—which, in turn,
pushed payments on the Trust Preferred Securitiest—+fell due on April 12,

2010. And because the Trustee properly requeste@ourt of Chancery to order

® See QVT Fund LP v. Eurohypo Capital Funding LL.Q411 WL 2672092, at *12-13 (Del.
Ch. July 8, 2011) (discussing how, under the Dedetsl interpretation of a virtually-identical
Pusher Provision, a payment on a Parity Securityuime would trigger ararlier payment in
March of that same year, even though the Pushesidivo’s plain language mandated that the
triggered payment in March must be made “contempawasly with or immediately after” the
June payment) (italics added).

® See PHL Variable Ins. Co. v. Price Daw28 A.3d 1059, 1070 (Del. 2011) (citations and
guotations omitted) (“If [a contract] is unambigsouthen there is no room for judicial
interpretation and the plain meaning . . . conttpls
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a payment on the Class B Preferred Securities Tandt Preferred Securities)
falling due on April 12, 2011, we further concludbg, parity of reasoning, that the
Defendants are also contractually obligated to nth&epayment.

[ll.  Whether the Bank Violated the Support
Undertaking

Our determination that the DresCap Trust Certifisaare Parity Securities
under the LLC Agreement generates the third anal issue: whether the Bank
was contractually obligated to elevate the Trusfétred Securities to rank equal
to the DresCap Trust IV Certificates under the Suppndertaking. We hold that
the Bank was so obligated.

Section 6 of the Support Undertaking pertinenttpviles that the Bank
“shall not give any guarantee or similar undertgkivith respect to, or enter into
any other agreement relating to the support or eaynof’ Parity Securities,
“unless the parties hereto modify this Agreememhsihat the Bank’s obligations
under this Agreement rank at legstri passuwith, and contain substantially
equivalent rights of priority as to payment as” Paxity Securities. To determine
whether the Bank violated the Support Undertakuag,must decide whether the

Bank, by restructuring the DresCap Trust IV Ceagéites, “enter[ed] into [an]
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agreement relating to the support or payment af’BinesCap Trust Certificatés.
We hold that the Bank did.

In restructuring the DresCap Trust IV Certificattee Bank entered into an
Amendment Agreement that enabled it to assign thOedificates a senior
liquidation preference, by elevating them from tbeer priority Tier | class of
capital to the higher priority category of Lowererill capital. The restructuring
also enabled the Bank to replace the DresCap Tvu§tertificates’ capital-ratio
trigger with a guaranteed automatic payment meshani By virtue of the
Amendment Agreement and the Bank’s restructuringhef DresCap Trust IV
Certificates thereunder, the Bank “enter[ed] iném][ agreement relating to the
support or payment of” the DresCap Trust CertiBsat That triggered the Support
Undertaking.

Although the Amendment Agreement clearly “relaj[¢al the support or
payment” of the DresCap Trust Certificates, theebdants did not modify the
Support Undertaking to reflect the changes effedigdthat Agreement. The
Trustee contends that Section 6 of the Support tiakiag explicitly prohibits the
Bank from entering into the Amendment Agreementléas the parties hereto

modify [the Support Undertaking].”

®” Support Undertaking § 6.
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The Defendants read the Support Undertaking eiffidy. They argue that
to trigger the Support Undertaking, the Bank mfurst amend Section 2 of that
Undertaking to provide a guarantee that rapksi passuwith an “agreement
relating to the support or payment of” a Parity \Baég. Because the Bank never
took that first step of amending Section 2, theauargnt goes, the Bank could not
have taken the second step under Section 6 of rffengkinto [an] agreement
relating to the support or payment of” the DresQapst Certificates. Therefore
(the Bank concludes), the Amendment Agreement riasttuctured the DresCap
Trust IV Certificates was not an “agreement retio the support or payment of”
those Certificates.

That convoluted argument ignores the facts, anastthe language of the
Support Undertaking on its head. The Bank canedtdard to claim that it never
entered into an “agreement relating to the suppompayment of’ the DresCap
Trust Certificates because it unilaterally decideot to satisfy Section 6's
condition requiring the Bank to amend the Suppantéitaking. To allow the
Bank to defeat its contractual obligation in thiaywwvould defeat the purpose of
the Support Undertaking and gut the protectionsrdéd by it.

The Bank entered into an agreement thaffact, related to the support or
payment of the DresCap Trust Certificates. It mtstrefore, be presumed law

that the Bank satisfied its prerequisttantractual obligation to modify the Support
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Undertaking accordingly. That construction is dstent with the maxim that
“equity regards that as done which ought to be d6hdt is also consistent with
the Bank’s admission, in its answering brief, tinadler “[tjhe Support Undertaking
. . . if the Bank provides a senior ranking guagartb any Parity Security or Junior
Security, itmust amendhe Support Undertaking to match the priority bé t
guarantee in the Support Undertaking to the Bawgkiarantee to the Parity or
Junior Security ®

When it restructured the DresCap Trust IV Certiksa the Bank failed to
perform its prerequisite obligation to modify thepport Undertaking so as to
elevate the Trust Preferred Securities to “ranleastpari passuwith, and contain
substantially equivalent rights of priority as tayment as” the DresCap Trust IV
Certificates. Therefore, the Bank “must amend” Segpport Undertaking to
elevate the Trust Preferred Securities to rank letuahe DresCap Trust IV
Certificates.

Lastly, we address the remedy. The Trustee clathet specific

performance is required, because under Germandp&gific performance is the

®8 See Monroe Park v. Metropolitan Life Ins. Cd457 A.2d 734, 737 (Del. 1983) (citation
omitted).

% |talics added.
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general remedy for a violation of the Support Uteking’® The Trustee contends
that any order for specific performance should negthe Bank: (i) to elevate the
Trust Preferred Securities to the same Lower Tiercdpital class as the
restructured DresCap Trust IV Certificates, (ii) nwodify the Trust Preferred
Securities to give them the same senior liquidapi@ierence as the DresCap Trust
IV Certificates, and (iii)) to maintain the Trusteferred Securities’ accrual of
capital payments at the contractually fixed rat&.805% per yeaf-

The Trustee’'s proposed remedies are consistent whdn Support
Undertaking, because they will ensure that the tTinsferred Securities “rank at
leastpari passuwith, and contain substantially equivalent rigbfspriority as to
payment” as the DresCap Trust IV Certificates. @&dmgly, we hold that the
Trustee’s proposed remedies are appropriate, aadotih remand the Court of
Chancery shall order the Defendants to specificalyform those terms, as the

Support Undertaking and German law require.

9 Support Undertaking § 13; Clemens KochinBeisiness Laws of Germargy18:13 (2012)
(“Under German law, strict performance is expeded can be enforced. What is known in
common-law countries as the equitable exceptiospetific performance constitutes the rule in
German law. . . . Substantial performance is simplygood enough.”).

"LLLC Ag. § 7.04(b)(i). The Defendants do not addrthe remedy issue.
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CONCLUSION
For the foregoing reasons, the judgment of the rCofi Chancery is
reversed, and the case is remanded, with instngtio the Court of Chancery to
enter final judgment for the Trustee on count Ic(deatory judgment) and count Il
(specific performance), consistent with the rulimgghis Opinion. Jurisdiction is

not retained.
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