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HOLLAND, Justice:



This is the defendant-appellant’s, Rashid Roy'sof/R, direct appeal
from his judgments of conviction, after a Superfourt jury trial, of
Murder in the First Degree, Possession of a Dedddapon by a Person
Prohibited, Assault in the Third Degree, and Testar Threatening. Roy
raises two issues. First, Roy contends that thiegtacked the articulable
suspicion that was necessary to detain him fornaestigatory stop and,
thereafter, lacked probable cause to arrest himeréffore, Roy argues that
evidence derived from those illegal activities ddomave been suppressed
by the Superior Court. Second, Roy argues that g¢vaigh he stipulated to
the introduction of his drug usage at trial, thatSterroneously failed to
connect that drug usage to any of the purposesitpednby the Delaware
Rules of Evidence.

We have concluded that both of Roy's argumentswati@out merit.
First, although Roy’s initial detention and subsmgjuarrest were both
illegal, the evidence seized during those actiooglvinevitably have been
discovered through proper police procedures andtineasfore admissible at
his trial. Accordingly, the motion to suppress wasperly denied. Second,
Roy did not object to the manner in which the Staksented evidence of

his drug usage at trial. Because the record doesefiect plain error, Roy’s



second claim on appeal has been waived. Accorditigg Superior Court’s
judgments of conviction must be affirmed.
Facts

On February 17, 2010, at about 5:00 a.m., Alvial®#&Pauls”) was
getting dressed inside his apartment at the Compjmrtments complex
when he heard a scream. Approximately ten minlates, Pauls left his
apartment and went onto Seventh Street in Wilmimgto

Pauls heard a male voice call out to him, “whoyare?” from across
the street. As Pauls turned to the direction ef slbund, he saw a man
standing over a second person who was lying irstifet. Pauls went to his
automobile and called 911. Pauls told the 911 aipetthat he believed he
heard a woman screaming and had seen a man stamdn@ body in the
street.

At 5:17 a.m., a dispatch went out directing Citwdiimington police
officers to respond to an assault in progress atiritersection of Seventh
and Walnut Streets. Wilmington Police Lieutenarattiew Kurten (“Lt.
Kurten”), in full uniform but driving a discreetlynarked Ford Crown
Victoria, was the first officer to reach the scend. Kurten saw only one
person on the darkened street—a male later idedtib be Roy—wearing a

camouflage coat and walking on the sidewalk neaM&thael’'s Day Care.



At approximately 5:19 a.m., Lt. Kurten radioed thalice dispatch center
about Roy and pulled his car up next to him. Rbguptly put his hand up
against his face, obscuring the officer’'s view, defjan walking in the
opposite direction.

As Lt. Kurten began to back his car up to followyRhe saw two
fully-marked patrol cars pull onto the block frommetdirection where Roy
was walking. The first of those marked vehiclessveiven by Officer
Patrick Bartolo (“Officer Bartolo”). Officer Barto, who had heard Lt.
Kurten’s earlier radio transmission, exited his, saalked toward Roy, and
asked Roy to approach his cruiser. When Roy hediteOfficer Bartolo
placed his hand on Roy and guided him toward thiegoar.

As Officer Bartolo and Roy were approaching theigmolvenhicle,
Wilmington Police Officers Timothy O’Connor and Jaime Crawford
arrived and placed Roy in handcuffs. Officer Crafasked Roy if he had
any weapons in his possession. Roy respondedh¢hldhd a knife. Officer
O’Connor then took a hat from Roy’s hand and disces a knife inside the
hat. After Officer O’Connor removed his hands frétoy’s clothing, he
noticed that they were slippery.

When Officer O’'Connor shined a flashlight on hirohands, he

noticed that his hands were covered in blood. [igie revealed that Roy’s
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hands were also bloody. At the same time this egpening, another
officer radioed that she had found an unconscidaskbmale—the victim,
Davelle Neal. Roy was then placed in Officer Blarto patrol car and
transported to the police station.

In later statements made to the police, Roy maisethithat he and
Neal had been robbed by unknown individuals whd ftean unknown car
in an unknown direction. Roy claims to have weastihe knife away from
the assailants, wrapped it in a scarf, and put his hat. Roy also told the
police that he dragged Neal out of the street tp hien.

The clothing that Roy was wearing on the nighths# incident was
subjected to forensic analysis. Testing reveatad the blood on Roy’s
clothes and on the knife was consistent with tleedblof Neal. At trial, a
blood spatter analyst opined that the stains faumdRoy’s clothing and in
the vicinity of Neal's body were inconsistent wiRoy’'s statements and
were more consistent with Roy and Neal engagirg struggle. The police
later obtained a video of the crime from motionhnaated cameras. Based
on the clothing he was wearing that night, Roy wastified in the video as
the one who killed Neal.

On May 24, 2010, Roy was indicted on charges of ddurFirst

Degree, Possession of a Deadly Weapon During then@ssion of a



Felony, Possession of a Deadly Weapon by a Persambired, Assault
Third Degree, and Terroristic Threatening. Rogdila motion to suppress
evidence obtained by the police as a result ofrdawful investigatory stop
and arrest. After a hearing, the Superior Counietethe motion in a bench
ruling.

The State filed a motiom limine to introduce evidence of Roy’s drug
usage and dealing the day before the murder. &hgep later stipulated
that the State could introduce evidence of Royiggdrsage but not of drug
dealing. Roy now claims that despite the stipatatregarding his drug
usage, at trial, the State failed to connect théegxce to any proper purpose.

Following a jury trial, Roy was convicted of all afges, except
Possession of a Deadly Weapon by a Person Prahibitkoy was
subsequently sentenced to life imprisonment onMueder First Degree
conviction, and to an aggregate of twelve yearsrisopment, suspended
after eleven years for a period of probation, @ardgmaining charges.

Roy’s Detention and Arrest
Roy’s first contention on appeal is that he waswhlilly detained in

violation of the Fourth Amendment to the United t&saConstitution and



Article 1, Section 6 of the Delaware ConstitutforRoy filed a motion to
suppress the evidence discovered after a seaituis person. According to
Roy, that evidence was inadmissible due to higaininlawful detention and
subsequent illegal arrest. Roy contends that thkcepadid not have
reasonable, articulable suspicion necessary toifyjustn investigatory
detention. Roy further contends that the polickéa the requisite probable
cause to arrest him. Roy maintains that regarddésghether the seizure
followed an illegal detention or an illegal arremby evidence derived from
the seizure must be suppressed as the fruit ofaleged activity.

Roy first challenges his initial detention by thaipe. He argues that
when Officer Bartolo summoned Roy to his cruiseéq &ater told Roy that
he was not free to leave, he (Roy) was detaineccodling to Roy, he was
at least subject to a stop and frisk at that time withdwg tequisite level of
articulable suspicioh. Roy asserts that he was unlawfully arrested at th

moment he was placed in handcliffs.

! Since we have concluded that Roy’s detention teédlahe United States Constitution, it
IS unnecessary to address his argument under tlhhev®® Constitution.

2 See Terry v. Ohio, 392 U.S. 1, 21 (1968).

3 Police may only conduct a warrantless arrest wherime has been committed in their
presence, or where they have “reasonable groubdlieve that the person to be arrested
has committed a felony, whether or not a felonyihdact been committed.” Del. Code
Ann. tit. 11, 8§ 1904(b)(1). A “reasonable groumdbielieve” must be more than mere
suspicion, which this Court has construed to meabagble cause.Thompson v. Sate,
539 A.2d 1052, 1055 (Del. 1988).
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Standard of Review
When reviewing a denial of a motion to suppress@&we, this Court
reviews the trial court’s legal conclusiods novo.* When reviewing the
trial court’s factual findings, this Court deterragrwhether the trial court
abused its discretion in deciding whether there wu#ficient evidence to
support the findings and whether those findingsevedearly erroneous.
Initial Detention lllegal
To conduct an investigatory stop, an officer mhatve reasonable
suspicion that the individual detained is engageariis about to be engaged
in criminal activity’® “The reasonableness of [the officer]'s suspiaionst
rest on the facts known to him at the time he @ddthe suspect] to stop.”
In this case, the defense acknowledges that wheoe©Bartolo summoned
Roy, the officer had reasonable suspicion thatiraecwas committed near
St. Michael's Day Care. Roy submits, however, thiicer Bartolo had no
information that constituted a reasonable artidelalsuspicion that
connected Roy to any criminal activity. Roy argulest Officer Bartolo

only had “an inchoate and unparticularized suspicohunch.?

:Lopez-Vazquez v. State, 956 A.2d 1280, 1285 (Del. 2008).
Id.

® See Terry v. Ohio, 392 U.S. at 30.

7 Jonesv. Sate, 745 A.2d 856, 863 (Del. 1999).

8 Alabama v. White, 496 U.S. 325, 329 (1990).
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The record supports Roy’s assertions. The pdlazk no information
about the alleged assailant other than the fatththaas a male. The police
had no idea of his race; no idea of his heightidea of his weight; no idea
of the color of his hair or eyes; no idea of whatwas wearing; and no idea
whether or in which direction he may have fled shene.

When Lt. Kurten saw Roy, he did not detect anyghumusual in his
appearance or conduct. Lt. Kurten did state iteappd to him that Roy
attempted to conceal his identity before walkingagfirom Lt. Kurten’s car.
Seconds later, however, Roy saw two clearly-mank@ce cars but made
no effort to conceal his identification or avoidhtact.

Officer Bartolo did not see any furtive gesturegapons, or blood.
Nevertheless, he and two other officers handcuReg, placed him on the
hood of a police car, and searched him. BeforarggRoy, Officer Bartolo
did not ask Roy for his name, address, businessadbror any other
information.

The only source of information provided to theip®lregarding the
crime and any possible suspect was a 911 telepifofi®m a citizen. To
determine whether a telephone tip from a citizem fwam the basis of an
investigatory detention or arrest, the court muetswder: “(1) the

specificity of the . . . tip; (2) independent pelicorroboration of the facts



underlying the tip; and (3) the ability of the tipsto predict future behavior
by the suspect)” In this case, the citizen caller provided no #jmcabout
the suspect and did not predict any future behavkarcordingly, the tip did
not provide the police with a basis to detain oestrRoy.

The police had no other facts beyond the uncoraikdrinformation
in the tip to support a finding of reasonable stspi or probable cause that
Roy committed a crime. The only facts they poss#ssgarding Roy were
his presence early in the morning and several rematter the unconfirmed
crime. While these facts could be considered ailyaing the totality of the
circumstances, this Court has concluded that the df day and nature of
the neighborhood cannot be the sole basis to justtop™°

The record reflects simply that the police detaifly because he
was the first male they saw near the reported csceme. Irdonesv. Sate,
this Court held that a defendant’s close proxinatythe subject area of the
911 report, and the fact that the alleged evertk pdace at night in a high
crime area, were insufficient to establish reastanahspicion justifying a
stop, even though the defendant matched the gedesatiption from the

911 report! In Lopez-Vazquez v. Sate,*? this Court held that there was an

® Jonesv. Sate, 745 A.2d at 870 (citinglabama v. White, 496 U.S. 325 (1990)).
10

Id. at 871.
id.
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insufficient basis to detain the defendant who wéhin the vicinity of the
target area of an investigation, who was seen gumitogythe same building
where a drug transaction took place, and who theppsd outside of the
building’® In Bradley v. Sate,** this Court held that the observation, shortly
after midnight, of an idling occupied vehicle with lights off, in front of a
vacant house in an “open air drug market,” did canstitute a reasonable
articulable basis for suspecting criminal activiy justify seizing the
defendant?

We have concluded Roy’s assertions that he wagailiedetained are
supported by the record. Nevertheless, we holt @ahg evidence derived
from the unlawful police detention would have beéeavitably discovered
through routine and legitimate police conduct. rElfi@re, that evidence was
admissible at Roy’s trial.

Inevitable Discovery Doctrine

It is well established that, generally, evidendegihlly obtained must

be excluded from the evidence at ttfalSimilarly, incriminating evidence

derived from illegal police conduct—termed the ffrof the poisonous

12| opez-Vazquez v. Sate, 956 A.2d 1280 (Del. 2008).

131d. at 1290.

1 Bradley v. Sate, 976 A.2d 170, 2009 WL 2244455 (Del. 2009).
51d. at *5.

16 Weeks v. United Sates, 232 U.S. 383, 398 (1914).
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tree’—must also be excludéd. The exclusionary sanction applies to any
evidence obtained as a result of a constitutiommdtron: physical evidence,
items observed or words overheard in the courgbeeotinlawful activity, or
confessions or statements of the accused obtaumathcan illegal arrest and
detention’? The United States Supreme Court has recognizaever, that
exceptions apply to these rules of constitutionallesion. One of those
exceptions is the inevitable discovery doctrine.

The inevitable discovery doctrine was first appliad this Court in
Cook v. Sate.”® The exception provides that evidence obtaingtiencourse
of illegal police conduct will not be suppressedi®ag as the prosecution
can prove that the evidence “would have been deealvthrough legitimate
means in the absence of official misconddttOne of the rationales for the
exclusionary rule—deterrence of police miscondust—af diminished
concern when the police can demonstrate that trmyldvhave inevitably
discovered the same evidence through lawful conduct

In Cook v. Sate, the defendant argued for the exclusion of certain
evidence because the police lacked the requistteukable suspicion to

perform aTerry stop and frisk that resulted in the discovery tdlen

7 \Wong Sun v. United States, 371 U.S. 471, 488 (1963).

18 United Sates v. Crews, 445 U.S. 463, 470 (198Qhternal citations omitted).
19 Cook v. Sate, 374 A.2d 264 (Del. 1977).

201d. at 267-68.
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currency:' In Cook, this Court held that “[a]ssuming, however, theizare
of the currency exceeded the scope of a reasosahleh for weapons, we
find that the evidence is admissible under the Vitadle discovery”
exception to the exclusionary rule$.”Also instructive isThomas v. State.®
There, a police officer approached a group of sdveen who all matched
the description of a suspected drug dealer ancqmeed a pat down search
of the defendarft. This Court held that in addition to probable easd
reasonable suspicion existing to search Thomasjninatable discovery
doctrine also applied, notwithstanding any possiblestitutional violatior??

Our holding in Thomas necessarily concluded that the inevitable
discovery doctrine was applicable in the contexvath unlawful seizures—
Terry stops—and unlawful arrests. Therefore, it is netessary for us to
determine at what moment Roy'’s initial illegal ddten became an illegal
arrest. In this case, the inevitable discovenytrloe would apply to either a
violation of Terry or to an unlawful arrest.

The record reflects that the physical evidenceaiobtl from Roy

would have been inevitably discovered in the couwseaoutine, proper

211d. at 267.

2214,

23 Thomas v. Sate, 8 A.3d 1195 (Del. 2010).
241d. at 1197.

251d. at 1197-99.
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police conduct. The police were alerted to a padkmassault in progress
sometime after 5:00 a.m. Lt. Kurten received galish to Seventh and
Walnut Streets in Wilmington at 5:17 a.m. By 549n., less than three
minutes after being dispatched to that intersectidn Kurten noticed a
man—Iater determined to be Roy—walking away frore gtene. Lt.
Kurten responded with a dispatch that alerted tiegthat a man was near
the scene of a suspected crime. After Roy noticedKurten’s car, he
turned to go in a different direction while coveyinis face.

As Roy walked away from Lt. Kurten, he was met Wy tadditional
responding police vehicles. This time, Roy did modke any evasive
maneuvers. Nevertheless, Officers Bartolo, Cragvfoand O’Connor
detained Roy. First, Officer Bartolo placed hisith& on Roy to escort him
near his patrol car, and then Officers Crawford @1donnor placed Roy in
handcuffs and searched his hat. At the same thse was happening,
another police officer reported by radio that thetim's body had been
discovered. This all happened within minutes effinst dispatch to police,
at 5:17 a.m., to investigate a crime in progress.

The record reflects the Wilmington police officemmediately
responded to a report that a violent crime wasraggess or had just taken

place. Roy was the only person near the crimeescérhe record further
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reflects that after Lt. Kurten saw Roy, the poliie not intend to let Roy out
of their sight. Within only a very few minutes eftseeing Roy, while Roy
would still have been under police observationh&sdnly male in the area,
the victim’s body was discovered.

When the victim’s body was discovered, the policuld have been
justified in legally detaining Roy for investigayopurposes. Due to the
violent nature of the crime, the police could haveperly performed a pat
down search of Roy’s clothing for weapons. This ¢g@vn search would
have undoubtedly included Roy’s hat, which contdittee murder weapon.
The proper investigatory detention would also higael to the discovery of
the blood on Roy’'s hands and clothing. The resoltsRoy’s legal
investigatory detention, after the victim’s bodysadiscovered, would have
led to Roy’s legal arrest.

In Cook v. State, we applied the inevitable discovery rule to fabtmst
are similar to those here. We stated:

The majority of the cases employing the inevitathlgcovery

exception involve instances in which the illegalig® conduct

occurred while an investigation was already in pesg and
resulted in the discovery of evidence that wouldveha
eventually been obtained through routine policessgtigatory
procedure. The illegalities in such cases, theegfdvad the
effect of simply accelerating the discovery. In geh, where
the prosecution can show that the standard pregaili

investigatory procedure of the law enforcement agen
involved would have led to the discovery of the gjiomed
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evidence, the exception will be applied to prevats
suppressior®

Accordingly, we hold that the Superior Court prdpelenied Roy’s motion
to suppress because the physical evidence disabdemreng Roy’s illegal
detention would have been inevitably discoveredubh proper police
conduct after the victim’s body was discovered.
Roy’s Drug Usage and Dealing

Roy next argues that the State’s introductionisfdnug usage at trial
was improper because that evidence was not corhedoteany proper
purpose under the Delaware Rules of Evidence. rmoonin limine, the
State sought to introduce evidence at trial of Rajfug dealing and drug
usage. In support of the motion, the State claithed the evidence was
inextricably intertwined with other evidence thaaswmnecessary to place the
alleged crimes in context. Prior to trial, thetpew stipulated that the State
would not introduce evidence of drug dealing butuldobe permitted to
introduce evidence of Roy’s drug usage.

Despite that pretrial stipulation, Roy now arguest the State failed
to connect his drug usage to the crimes. Accorthngoy, the evidence of

his drug usage is not “material to an issue omaite fact in dispute’” Roy

26 Cook v. Sate, 374 A.2d at 268.
2" Getzv. Sate, 538 A.2d 726, 734 (Del. 1988).
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also argues that his drug usage is not admissarlerfy of the permitted
purposes under Rule 404(b) of the Delaware RuleEwadence: motive,
opportunity, intent, preparation, plan, knowledgientity, or absence of
mistake or accident.

No Plain Error

Roy stipulated to the introduction of his drug gesaat trial.
Assuming,arguendo, that the State failed to link the evidence of Ralrug
use to the murder, Roy did not object to that ewigeat trial. Because Roy
now challenges the drug usage evidence for thée tfimee on appeal, our
review is limited to plain errof,

“[T]he doctrine of plain error is limited to maial defects that are
apparent on the face of the record, are basiopusgriand fundamental in
their character, and clearly deprive an accuse@ substantial right, or
clearly show manifest injusticé? “To be plain, the alleged error must
affect substantial rights, generally meaning thanust have affected the

outcome of [Roy’s] trial.*® When an error is not challenged at trial, it “must

28 See Wilson v. Sate, 950 A.2d 634, 641 (Del. 2008); Del. Supr. Ct8R.
29 Baker v. Sate, 906 A.2d 139, 154 (Del. 2006).
30 Brown v. Sate, 897 A.2d 748, 753 (Del. 2006).
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be so clearly prejudicial to substantial rights@geopardize the fairness and
integrity of the trial process’™

In Wilson v. Williams,*? an inmate filed a lawsuit claiming assault by a
prison guard. The trial judge ruled the jury cobédtold that the inmate was
incarcerated for killing a police officer. Thamlited ruling did not give the
prison guard’s attorney permission to describeitingate as a “cop killer,”
to describe the details of that crime, to seek stmpfor the victims, or to
imply that inmates who commit such offenses are tfame in prison"—all
of which the prison guard’s attorney argued tojthg without objectiort?
NeverthelessWilson v. Williams held that evidence ruled admissible for one
purpose, but misused for a second purpose, cametrdgued as error on
appeal without a specific objectidh.

In this case, Roy stipulated that the State cptddent evidence to the
jury of his drug use. To the extent that the Spmesented such evidence at
trial in a manner that exceeded the scope of tipeillation, Roy did not
object. Without a specific objection at trial, Rayst rely on the doctrine of

plain error to argue the misuse of that evidenceappeal.

3 \Wainwright v. State, 504 A.2d 1096, 1100 (Del. 1986).
32\Milson v. Williams, 182 F.3d 562 (7th Cir. 1999).
3d. at 565.

3 Seeid. at 568. See also D.R.E. 103(a)(1).
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The record reflects no plain error. The State'secagainst Roy was
strong. In addition to the bloody murder weaponif® found in Roy’s
possession minutes after the 911 call, and Roysdy clothing, the State
introduced into evidence a video of Roy committitge crime.
Consequently, any improper references to Roy’s drsgy would not have
affected the outcome of his trial.

Conclusion

The judgments of the Superior Court are affirmed.
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