IN THE COURT OF COMMON PLEASOF THE STATE OF DELAWARE

IN AND FOR NEW CASTLE COUNTY

WILMINGTON POLICE AND FIRE FCU )
a Delaware corporation, )
Plaintiff,
VS.

LONNIKA HAILE and JULIE ANN

)
)
) C.A. No. CPU4-12-000064
)
HAILE, )

Defendants, )
Submitted September 26, 2012
Decided November 1, 2012

Xiaojuan Huang, Esquire, Attorney for Plaintiff
Lonnika Haile,pro se
Julie Ann Hailepro se

DECISION ON ORAL MOTION

On September 26, 2012, the Court heard Plaintififsd motion for default judgment pursuant to

Court of Common Pleas Civil Rule 55. For the falilog reasons, the Motion is denied.
FACTS

On January 3, 2010, Wilmington Police and Fire FCRlaintiff”) filed its Complaint in this
action seeking an auto loan deficiency judgmenirsgdefendants of $23,933.33, plus interest, costs
and attorneys fees, after repossession and s#fe afecured vehicle. On February 1, 2012, Defdsdan
filed their respective Answers alleging that thée saf the 2005 Dodge Durango was not commercially
reasonable. On August 23, 2012, a Suggestion okrBptcy was filed on behalf of Defendant Lonnika
Haile, noting the Bankruptcy Court’'s July 26, 20Q&der of Relief. Notwithstanding the Suggestion of
Bankruptcy, the Clerk of the Court scheduled ¢hgre matter for trial on September 26, 2012. Neither
Defendant appeared on the day of trial. Plairgggpeared through counsel. The Court noted on the
record the prior docketing of the Suggestion of IBaptcy. Plaintiff made an oral motion for defaul

judgment against the non-bankrupt co-debtor, Defehdulie Ann Haile. The Court reserved decision.



DISCUSSION

The salient issues are whether the Notice of Bapiky filed on behalf of one defendant stays the
proceedings against both Defendants; and if nogtldr default judgment should be granted agairmst th
non-appearing co-Defendant under these circumstance

The filing of a bankruptcy petition operates astay of all proceedings against the debtor.
Therefore, this action is stayed, pending the hamky proceeding, at least as to Defendant, Lonnika
Haile. Defendant Julie Ann Haile co-signed theodotin with the debtor-in-bankruptcy. No showing
has been made as to whether Defendant Lonnika Fileitefor bankruptcy under Chapter 7 or Chapter
13 of the Bankruptcy Code. Under a Chapter 7 ligtiah action, non-filing co-debtors are not entitte
the automatic stay protection. Under Chapter 13ydwer, where the goal is the rehabilitation and
adjustment of debts, co-debtors may receive theegtion of the automatic stay.

The policy behind the co-debtor stay is “to proteadebtor...by insulating him from indirect
pressures from his creditors exerted through feemdrelatives that may have cosigned an obligation
the debtor.? While it does not eliminate the co-debtor’s legal obligatio pay the debt, a Chapter 13
stay prohibits creditors from continuing with callion actions during the pendency of the Chapter 13
bankruptcy.

Since the Court is not aware of under which Bankayhapter the co-Defendant filed, it cannot
grant default judgment against the other co-Defehdathout risk of possibly violating the automatic

stay.

111 U.S.C. §362(a). A bankruptcy petition “opegaas a stay, applicable to all entities, of...themencement or
continuation...of a judicial...action or proceeding imgha debtor that was or could have been commelneteie
the commencement of the case...or to recover a @gainst the debtor that arose before the case.”

211 U.S.C § 1301: “[Alfter an order for relief ugtthis chapter, a creditor may not act, or comraanaontinue
any civil action, to collect all or any part of arsumer debt of the debtor from any individual fediable on such a
debt with the debtor.”

®H.R.Rep. No. 595, 95th Cong., 1st Sess.



Finally, regardless of the nature of the bankrugtmceeding, when the motion for default was
made, this action had not been severed. A gramtmtbn to sever the action as to the co-Defendants

should be filed and granted prior to any furthexgeeding against the non-protected co-Defendant.

CONCLUSION

Plaintiff’'s Motion for Default Judgment BENIED.

IT 1SSO ORDERED this 1st day of November, A.D. 2012.

Kenneth S. Clark, Jr.
Judge



