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. Introduction

Pending the Court’s decision on Defendant’s thByeVotions; a Motion to Suppress; a
First Motion in Limine; and a Second Motion in Linei filed and docketed with the Clerk of the
Court by Defendant on or about June 21, 2011. et has been charged by Information filed
by the Attorney General with the Clerk of the Cowith two (2) Title 21 motor vehicle
violations. First, the charging documents allelgat defendant failed to stop at a stop sign in
violation 21Del.C. 84164(a) on March 21, 2011 on Lindell Boulevardu@to? alleges a driving
under the influence of alcohol in violation of PH.C. 84177(a) on the same date and place in
the charging documents.

A hearing was held on defendant’s Motions on Fatyw, 2012. This is the Court’s
final Order and Opinion.

Il. The Facts

Sergeant Andrew Lloyd (“Officer Lloyd”) testifiedt the Suppression Hearing. He is a
Delaware State Police Officer employed at Troopn90dessa since September, 2004. His
present duties include uniform patrol and monitgrof traffic and criminal complaints out of
Troop 9. On March 21, 2011 he was at Troop 6 adthigith the same duties. He is certified in
Intoxilyzer and NHTSA DUI detection and Horizon@éze Nostagnus and has completed police
training on the Intoxilizer 5000.

On March 21, 2011 at 4:42 PM Officer Lloyd wasMilltown Road in New Castle City
in a semi-marked patrol vehicle with lights andir@rs The road conditions were “clear, cool
and dry”. Officer Lloyd was traveling westbound Bhiltown Road in New Castle County and
observed a silver Dodge Caravan who failed to atdpe stop sign, and then made a “wide turn”

eastbound. Officer Lloyd then performed a U-Tumna #&llowed the defendant’s motor vehicle

! State’s Exhibits No. 1, 2, 3 and 4 were moved @tislence without objection.
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to Dickinson High School where he activated his mgaecy lights. Defendant pulled into
Dickinson High School.

Officer Lloyd approached defendant’s motor vehahel the defendant identified himself
as Shawn D. Munden (“Munden” or the “defendantDefendant was seated in the driver’s seat
and Officer Lloyd spoke with him. Officer Lloydformed the defendant of the reason for the
stop and asked him for his driver’s license, regtgin and insurance card. At that time Officer
Lloyd noticed a “strong odor of alcoholic beverdgésat the defendants face was “flushed” and
his eyes “glassy”. Defendant did, in fact, howepryduce a valid driver’'s license, registration
and insurance card.

According to Officer Lloyd, the odor of alcohol svamanating two-three feet away from
Officer Lloyd. It was described as a “strong oddralcohol” from the defendant’s person.
Defendant made an admission that he had consumedeer while working on his motor
vehicle, but later told Officer Lloyd that he had‘@uple more beers”. Officer Lloyd also
noticed two opened Natural iced beers in the dsvieont seat and described the defendant’s
appearance as “blood shot eyes.” The defendambthes were also “soiled”. During
conversations with Officer Lloyd, he described tdeg¢endant’s speech as “slurred at times.” The
defendant’s complexion was “flushed”. Officer Lloyestified the defendant’s overall attitude
was “cooperative and polite”. Defendant exhibited‘unusual actions”.

Officer Lloyd requested the defendant exit theanothicle which he described as “slow
and uneventful®

The defendant was then requested to perform felordination sobriety tests. He
informed Officer Lloyd that he had no physical digities. Defendant was requested to cite the
alphabet. After proper instructions to recite Ftbe defendant agreed and cooperated

voluntarily. The test was completed at the entaat Dickinson High School on Milltown



Road. It was at that time dusk. On the Alphabestthe defendant cited F-P slow, but
performed the test correctly. On the Counting ,Té8t68 which defendant was also instructed
by Officer Lloyd, the defendant cited 79-68 anddisow”, but performed the test correctly.

The defendant was next requested to perform th&@ dHWalk and Turn Test and to
walk an imaginary line. During the instructiondigse, the defendant couldn’t keep his balance
and started early. Defendant also missed he@etostepped off the line and took 10 steps back
while instructed to only take 9. Of the potentgadht clues, Officer Lloyd testified that the
defendant exhibited four clues, which Officer Lloydlicated resulted in a 68% probability that
defendant’s BAC was .1 or greater under NHTSA stathsland guidelines.

Next, defendant was requested by Officer Lloyghéoform the One Legged Stand Test.
The defendant was properly given instructions unNetTSA guidelines. The defendant
completed that test without incident. Next, Offitdoyd noted he did not request the defendant
to perform the Horizontal Gaze Nystagnus Test b&eai his past practices in conducting DUI
stops.

Officer Lloyd testified the defendant was stop@edb:30 PM. He was handcuffed and
placed in the police car approximately 5:42 PM.

On cross-examination the defendant's turn at thersection in Middletown was
described by Officer Lloyd as a “wide turn.” OfficLloyd also testified the defendant’s speech
was “slurred at times” and his exit out of his nrotehicle was “slow, but uneventful”.

Officer Lloyd indicated during cross-examinati¢rat his patrol car was equipped with a
mobile video recorder on the dashboard but he dichntivate it at the time because he simply
forgot to turn it on. On cross-examination, Offitdoyd indicated he either did not turn it on or
the memory was full and he needed the Troop Comaratad“reprogram it”. Officer Lloyd

further testified he didn’t think to turn it on tte time of the traffic stop. He believes it was

2 Officer Lloyd testified he had 500 prior DUI arresancﬂor investigations.



simply an “oversight”. Officer Lloyd testified theideo, if activated, would have picked up
whether defendant’s speech was “slurred” and wdwdde indicated whether the defendant
actually touched heel-to-toe on steps 1-9.

According to Officer Lloyd, the defendant missé@ theel-to-toe greater than %2 inch.
Officer Lloyd testified that is his normal standadd the defendant stepped off the line during
the walk-and-turn on steps 4, 5 and 6 and backsfeh Officer Lloyd conceded if the video
was on, it would have filmed this field coordinatitest.

Officer Lloyd indicated that the Alphabet and CongtTest results were “okay” and
during the Walk and Turn Test, the defendant exédbfour (4) clues and that the One-Legged
Stand was a “pass”.

Officer Lloyd testified the defendant was also ‘ijplnd cooperative.” At Troop 6, after
he was taken back to the Troop, Officer Lloyd fexiithe defendant had “no problems” walking
from the Police court to the Intoxilizer room. @#r Lloyd also testified that he did not use the
Intoxilizer MVR video when he took the defendantckao the Troop to administer the
Intoxilizer 5000. According to Officer Lloyd usirtge video is an administrative burden because
copies must be made to defendant’'s attorney, thée Sthe Police, as well as the Attorney
General. Officer Lloyd testified that there arecam@nical requirements such as turning on and
off the video machine, presetting the device, arsgiting the DVD and as indicated, as well as
making sufficient copies for all interested partiesdescribed, are too cumbersome.

[1l. Standard of Review

“A defendant moving to suppress evidence beardtngen of establishing that a search
or seizure violated his rights under the U.S. Cansin, the Delaware Constitution, or the

Delaware Code®

3 See Rakasv. lllinois, 439 U.S. 128, 130 N.199 S.Ct. 421, 58 L.Ed.2d @®78);Sate v. Dollard, 788 A.2d 1283,
1286 (Del. Supr. 200Rate v. Bien-Aime, 1993 WL 138719 at *3 (Del. Supr. March 17, 1993).
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IV. The Law
UnderSate v. Maxwell, 624, 926, 929-930, Del. Supr., (1993) probableseahas been
defined as follows:

...A police officer has probable cause to believeeddant has
violated 21 Del.C. 84177... ‘when the officer possesses’
information which warrant a reasonable man in belg that such
a crime has been committe@lendaniel v. Voshell, Del.Supr., 562
A.2d 1167, 1170 (1989)... A finding of probable caues not
require the police officer to uncover informatiasffgcient to prove
a suspect’s guilt beyond a reasonable doubt or &vgmove that
guilt is more likely than not. (citation omitted). . the possibility
there may be a hypothetically innocent explanaitdneach of
several facts revealed during the course of anstiyation does
not preclude a determination that probable causstsefor an
arrest. (citation omitted) . . . ‘probable cawexists where the
facts and circumstances within [the officer's] knedge and of
which they had reasonable trustworthy informatiare] sufficient
in themselves to warrant a man of reasonable cautithe belief
that ‘an offense has been or is being committécitation omitted).

See, also Delaware v. Prouse, 440 U.S. 663 (1979)Coleman v. Sate, Del. Supr., 562
A.2d 1171, 1174 (1989). As indicatedSpinksv. Sate, Del. Supr., 571 A.2d 788 (1990):

“Probable cause is an elusive concept which is sudgject to
precise definition. It lies, ‘somewhere betweerspscion and
sufficient evidence to convict' and ‘exists where tfacts and
circumstances within . . . [the officer's] knowledg . . [are]
sufficient in themselves to warrant a man of reaba caution in
the belief that an offense has been or is beingntitted. Sate v.
Cochran, Del. Supr., 372 A.2d 193, 195 (1977).

“While driving under the influence,” in relevant ppaas set forth on 2Del.C.
84177(c)(5) has been defined by the Superior CouBennefield v. Sate, 2006 WL 258306
(Del. Supr.) as follows:

[A] According to the Supreme Court, the evidenceffigred ‘must
show that the person has consumed a sufficient atrajualcohol
to cause the driver to be less able to exercisgutigment and
control that a reasonably careful person in fubgession of his or
her faculties would exercise under like circumsesic It is
unnecessary that the defendant be ‘drunk’ or ‘iit@bed’ to be
found quilty of driving while under the influencéNor is it

6



required that impaired ability to drive be demoatdd by
particular acts of unsafe driving.” ‘What is rewpd is that the
person's ability to drive safely was impaired bgoabl. Finally,
an accused may be convicted under this statutedbase
admissible evidenceother than the results of a chemical test of a
person's blood, breath or urine to determine theceatration or
presence of alcohol or drug&ee Lewisv. Sate, 626 A.2d 1350 at
1355. (Emphasis supplied).

With regards to the reasonable articulable suspjci..“[Id] it is well settled that
reasonable articulable suspicion is required taesan individual and it must be based upon
specific and articulable facts and cannot be based mere hunch® Under the reasonable
articulable suspicion test, a police officer “mymtint to specific and articulable facts when
which, taken together with rational inferences frahose facts reasonable warranting the
intrusion.”

In Sate v. Brohawn, 2001 WL 1629086, at *3 (Del.Super., March 6, 200t Court
rejected defendant’s contention that the officerowdonducted the traffic stop did not have
reasonable suspicion because the officer who dgtualnessed the traffic violation radioed
ahead and another officer and the second Officexr twva one who conducted the traffic stop.
Such is the case pending here as RECOM contactiezkOfivey and informed Officer Lloyd of
an alleged pending drug transaction.

V. Discussion

With regard to defendant’s Motion in Limine to &xae Officer Lloyd’'s observations of
the NHTSA Field Tests in this case because car Mi&Rvideo was not activated, the State’s
argument in the filings with the Court is on poartd dispositive: (See Motion in Limine for
failure to turn on motor vehicle recording (“MVRi1) this proceeding.)

In its Answer, the State agrees that the Delaw#ate $olice has ... an “in-car camera

policy” (the “policy”) which,inter alia, provides “MDR Equipment has been demonstratdzbto

4+ See Terry v. Ohio, 392 U.S. 1 (1968)Jonesv. State, 745 A.2d 856 (Del. 1999).
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of value in the prosecution of traffic and criminalolations, evaluation of employee
performance, and as [a] training tool.” The samnes wttached as Exhibit “A” to the State’s
Response to Defendant’s Second Motion in Limin®ao Field Tests and Evidence of Breath
Testing. The policy sets forth as follows:

The MVR will provide accurate documentation of egeractions,

conditions and statements during the arrests aher ohstances

corroborating reports. While evidence may be aagtwon the

recordings, the use of video and audio recordingipsaent by

members primarily assigned to general police a@dviis not

intended as a device to document all evidentiarteria relevant

to Court proceedings. Any evidence is a byprodfiche primary

purpose for installation of said equipment.

The State also points out that section C-1-a@evides as follows:
The following incident[s] shall be recorded.

(a) all traffic stops, pedestrian stops, and retpués consent to
search a motor vehicle, and use of drug detecaomes.

The Court must conclude after careful consideratibdefendant’s Motion in Limine as
well as the State’s Response that no legal bass$ #xbar Sergeant Andrew Lloyd (“Officer
Lloyd”) from testifying about his direct, persor@servations of the events of the traffic stop of
defendant on March 21, 2011 which could have beeorded by the in-car video. In short,
Officer Lloyd can testify as to his personal obsg¢ions of the stop in question and defendant’s
performance on all NHTSA and non-NHTSA field tessults. No bad faith exists in the record
because Officer Lloyd did not turn the MVR on. the testimony Officer Lloyd testified he
simply forgot to turn on the recording equipmetit.also must be noted that while defendant
argues this Court should applyDeBerry/Lolly analysis, the defendant cites no case law or
citation that an independent legal duty existshin defendant in the instant case to operate the
MVR equipment. Officer Lloyd has first-hand knodtge of the events and under the Delaware

Rules of Evidence is a competent withe3= DRE 602. Defendant also has the opportunity to

® See Coleman v. Sate, 562 A.2d 1171, 1174 (Del. 1989) (quotifgry, 392 U.S. at 21.
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cross-examine Officer Lloyd with respect to theippland present any additional evidence as
well as fully cross-examine Officer Lloyd of all@wts of the traffic stop.

The State also sets forth the precedent that De¢éa@aurts have held that a violation of
police policy does not by itself require suppressal evidence or bar a police officer from
testifying as to his personal observatfoifhe State points out that Folks, the Court refused to
address defendant’s claims that his statement dhHmate been suppressed because they were
obtained in violation of school and/or police pglic The Court inFolks, as the State points out
reason “[t]he policy violation does not implicatenstitutional concerns and cannot be said to be
prejudicial to substantial right§.”

Defendant does not allege constitutionally protgctghts were violated by not operating
the MVR video in this instant and/or that the videoords do not exists because they were lost
or misplaced by the State. Nor does defendanttabse any prejudice has occurred. Defendant
simply arguesjnter alia, that the Court should appeBerry/Lolly analysis and the State is
therefore obligated to record all communicationghimi intoxicated drivers through MVR
recordation. However, defendant does not presemt statutory ruling nor any rule or
regulation?

The State correctly points out that there is nalleuty to record the field tests these
MVR videos. The Court finds they are an enforcetrtenl which the State may use in the
preparation of its criminal case subject to crosmagnation to prove a charge beyond a
reasonable doubt. 1Del.C. 8301. Hence if no duty exists, no breach hasrmedwand Officer
Lloyd has made himself available at trial to bdyfudross-examined and testified. Hence, the

Court shall not apply BeBerry/Lolly analysis.

6 See Folksv. Sate, 648 A.2d 424 (1994 WL 330011, at 2)(Del. Sup&g4).
71d. at 3.
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Defendant’s Motion in Limine to Bar Field Tests aBdidence of Breath Tests based
upon the in-car camera policy was not followedhat tOfficer Lloyd forgot to turn on the MDR
equipment is therefore DENIED.

With regard to Defendant’s application to bar thtoxilyzer video or Intoxilyzer Breath
Test because the Intoxilyzer video room was notkmg; the same analysis set forth above
applies as the defendant is owed no duty to turnthenIntoxilyzer “MVR” at the Troop.
However, since the proceedings at the instant momrsidered simply a Motion to Suppress,
and there has been no introduction of a breathalj#exilyzer 5000 Test, the Court shall
address that issue should the need arise wherwvittenee is actually presented to the Court.

Defendant’s Second Motion in Limine to Exclude Expe Interpretation of Field
Tests Under NHTSA.

The State points out that defendant’s “lone arguinis that the field tests should be re-
admissible without the gloss of the National Higgw&afety Administration Performance
Standards?

The State points out that defendant admits theeddotion was denied by Judge Smalls
in another DUI prosecutiortate v. Myer, Case No.: 06013877. The only additional evidence
defendant asserts should be considered by the @oart expert from the National Highway
Safety Traffic Administration (NHSTA) DUI Detecticand Standard for Field Sobriety Testing
Instructor Manual dated February' 6n discussing the One Legged Stand Test under the
“Column Instructor Notes” that manual providester alia, “SFSTs or tools to assist you in
seeing visible signs of impairment and not a pagg4st”. In the instant matter Corporal Lloyd,

the arresting officer testified that defendant cteten the tests.

9 See, Sate v. John Wicks, 2007 WL2318652 (Del.Com.Pl., Welch, J.) Which theu@ has already addressed this
issue on a similar issue as to whether the MVR migaligned and otherwise not available at trial.
10 See Motion at 1.
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The State also points out at page 3 and 4 ofnisvering Memorandum in Opposition to
the Motion in Limine that NHTSA makes specific nefiece to standardized “clues” and allows a
police officer to draw inference that a suspect im@ympaired from his/her performance. Again,
the State correctly points out in their AnsweringsRonse to Defendant’'s Second Motion in
Limine that Defendant’s citation t&ate v. Brown for the “over-reaching premise” that a police
officer may not use “value added descriptive lamggiehas not been adopted by any Delaware
Court.

In Brown, the Court of Common Pleas for Sussex County eelcidat three non-NHTSA
field sobriety tests; namely the Alphabet, Countangd Finger Test where not scientifically
reliable within the scope dbaubert v. Merrill Pharms, Inc.'* However, Judge Carpenter in
Minestero also ruled that these non-NHTSA field mental actésts were not scientific test
subject to pass/fail analysidDaubert already concluded that these three field sobtietys do
not contact scientific evidence as a matter of Ile Court of Common Pleas in Sussex County
ruling was as follows:

Therefore, the State must refrain from using “veddeed
descriptive language’ or any ‘scientific, technical specialized
information learned from law enforcement or traffgafety
instruction’ in connection with evidence obtainednf defendant’s
performance of the ‘alphabet’ ‘counting’, and ‘fergcount’ tests.
The State may, however, present the testimony ohess(es)
consisting of “helpful firsthand observations” ofefdndant’s
performance of these three tests.

The State correctly points out that ...“the Delaw8tgerior Court has previously held
that, when a proper foundation has been establistretiwhen properly administered and scored
by a qualified officer, ‘the [Horizontal Gaze Nygtais] Test is a reasonable scientific indicator

of alcohol impairment and is therefore admissibfe.ln Zimmerman, the Court ruled that ...

“[p]rior to the admission of HGN evidence, the $tahust provide [a] proper foundation...by

11 See Daubert, 509 U.S. 571 (1993).
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presenting testimony from an expert with specialikeowledge and training in HGN testing and
its underlying principles...a Delaware Police Offiogith specialized training in HGN will
suffice.” 3

In the instant case, before the Court, Officerydlof the Delaware State Police, through
the Attorney General introduced a certificate otcassful completion in Police training for
NHTSA-DUI Detection and Horizontal Gaze Nystagnwest@fication in the record. The Court
also received a proper foundation as the Statetgpant on his testimony and NHTSA
performance of applicable scoring standards. TbaertOmust also note that Officer Lloyd did
not administer an HGN test in this case. Defendantpleted the One-Legged Stand Test.

Finally, the State points out in its instructiophiase of the Walk and Turn Test there are
certain clues which are set forth on page 7 ofStege’s Answering Response to the Motion in
Limine. The State also points out that Officer ydo in accordance with his professional
training, instructed the defendant how to perfoira Walk and Turn Test and the defendant
demonstrated four clues; 1) he was unable to maihia balance during the instructional phase;
2) defendant missed heel-to-toe on five separatasians; 3) defendant stepped off the line five
times; and 4) defendant took ten steps on hismatsgtead of the nine as instructed by Officer
Lloyd.

For all these reasons the Court DENIES DefendaBigsond Motion in Limine to
Exclude Expert Interpretation of the Field Testslemthe Standards of the National Highway
Safety Transportation Safety Administration Test.

With respect to Defendant’s Motion to Suppress lfack of Reasonable Articulable
Suspicion or lack of Probable Cause, the Courtsfilod the reasons set forth above, the State has

met its burden by a preponderance of evidence. toAseasonably articulable suspicion, the

12 See Zimmerman, 693 A.2d 311 (Del.Super. 1997)
13 See Zimmerman at 314.
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defendant failed to stop at a stop sign in viotatd 21 Del.C. 84164(a). As to probable cause,
for a violation of 21Del.C. 84177(a), the record indicates a motor vehicléation, (Stop sign),
“flushed face”, “glassy eyes”, a strong odor ofcdlol two-three feet from defendant’s person,
an admission of consuming several beers beforsttpe two open beer cans in the driver’s front
seat, “blood shot eyes”, speech “slurred at timas{ a failed NHTSA Walk and Turn test with
a 68% probability that defendants BAC was .10 eatgr with four (4) clues. Under the totality
of circumstances, these factors in the instantrceconstitute probable cause for a violation of

21Dd.C. §4177(a).

VI. Opinion and Order

This matter shall be set for trial with notice tounsel of record at the earliest
convenience of the Couirt.

IT IS SO ORDERED this 2 day of April, 2012.

John K. Welch, Judge

/ib
cc: Ms. Diane Health, CCP Case Manager
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