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STOKES, Judge



Thisis my decision regarding Defendants’, Leroy Morris, Morris Red Estate Assoc., Inc.,
L. MorrisAssociates, Inc., and L & L Homes, Inc. (collectively referred to as“Morris’), Motion for
Summary Judgment. For thereasons set forth herein, the Motion is granted in part and denied in

part.

STATEMENT OF FACTS

Leroy Morrisisan employee, officer, agent, and director of Morris Real Estate Associates,
Inc., L. Morris Associates, Inc., and L & L Homes, Inc. L & L Homes, Inc. isa corporation which
erects prefabricated or modular homes.

A relationship was established in September of 2002 between Morris and Reginald Brasby
(hereinafter “Plaintiff”). In their first meeting, Plaintiff advised Morris that he was looking for
property to purchase and informed Morris of what hewaswilling to spend. Inthetime between their
first meeting and the matter presently in dispute, the parties worked on two other land/home
packages. Each of those deals fell through when Plaintiff was unable to obtain financing.

During the course of their dealings, Plaintiff wrote multiple checksto Morris. The checks
were each written at therequest of Morris. Plaintiff’ sunderstanding wasthat the money “wasto buy
... land and use the land as a downpayment [sic]” for the construction of ahome. Transcript at 14,
II. 23-24. The total amount paid by Plaintiff was $58,500; consisting of the following individual
amounts: (1) $1,500 paid on September 21, 2002; (2) $6,000 paid on February 12, 2003; (3) $1,000
paid on April 10, 2003; (4) $40,000 paid on August 7, 2003; and (5) $10,000 paid on August 7,

2003.!

! The final two checks were written on the same date. They reflect Plaintiff’s acceptance of Morris' request
that the $50,000 am ount requested be broken into two separate checks.



On October 4, 2003, Plaintiff entered into a Residential Contract of Sale (hereinafter “Land
Contract”) with William Graves for the purchase of real property located in Millsboro, Delaware.
The Contract identified Leroy Morris asthe selling broker and L. Morris Associates as the selling
agency for both buyer and seller. The purchase price agreed upon in the Land Contract was $55,000

TheLand Contract provided space where theparties couldindicate any applicable financing
conditions. Included in the gptions, was a box indicating tha “[n]o [f]inancing [c]ontingency”
existed. TheLand Contract failstoindicate, in either way, whether afinancing contingency existed.
The Contract does, however, indicaethat Plaintiff, using hisbest efforts, had five daysfrom thedate
of Contract acceptance to obtain financing. Furthermore, if a written commitment for financing
could not be obtained by October 15, 2003 then either party to the Contract was free to declare the
Contract null and void.

On the same day Plaintiff signed the Land Contract, he also entered into a contract with
Morrisfor the construction of athirty-one foot by fifty-two foot home to be placed on afoundation
(hereinafter “Home Contract”).? The home was to be a modular home, constructed in large part at
an off-sitelocation. The Home Contract quoted aprice of $124,200.00. The Contract wasonly two
pages long and did not contain any reference to an expected date of completion or deadline date.

In the middle of November 2003, Morris received a notice from Sunset Mortgage that
indicated “ preliminary credit approv[al]” for Plaintiff.* See Ex. D of Opening Br. on Summ. J. The

“max baseloan amount” specifiedinthenoticewas$143,000. Additionally, thenotice provided that

2The Home Contract is dated October 2, 2003, the same day that Plaintiff signed the Land Contract.
However, the seller of the land did not sign the Land Contract until October 4, 2003. For this reason, the
Court uses the later date as the date of the L and Contract.

3 The heading on the notice bears the date November 17, 2003, however, the facsimile date stamped on the
bottom margin indicates that the notice was sent on November 12, 2003. T his inconsistency is noted by the
Court, but does not affect the Court’s ruling.



Plaintiff would be required to have twenty-five percent of the property svalue as adown payment.
The financing was not guaranteed as the noteindicated in relevant part that it was “not amortgage
comitment [sic] nor [did] it guaranty an approval.”

Subsequently, Plaintiff and Morris signed a notarized, written agreement setting a
construction and settlement deadline of January 15, 2004 or sooner. The agreement also contained
provisionsexplaining how any excessdeposit money, abovethe required twenty-five percent, would
be applied to the total purchase price.* This agreement is dated November 19, 2003.

In December 2003, Plaintiff, ater being told repeatedly by Morristhat progress was being
made, | earned that no physical structure had been erected at theconstruction site® Plaintiff contacted
an attorney, who in turn sent aletter (hereinafter “Letter”) to Morris requesting “written adequate
assurance of timely performance of the contract by January 3, 2004 or [an] immediate refund [of]
the $58,500.00 with interest and $10,000.00 for the inconveniences that he [Plaintiff] ha[d]
experienced ....” Ex.F. of OpeningBr. on Summ. J.

Morris responded to the Letter on January 9, 2004, indicating that “[a]ll designs and plans
[had] been submitted to the State.” Ex. H of Pl.’sAnswering Br. in Opp’nto Defs.” Mot. for Summ.
J. Morrisalso stated in hisletter that he intended to proceed with construction according to plans,
but that hisbest estimate placed the completion date “approximately thirty days behind schedule.”

Id.

% The total purchase price was $179,200 ($55,000 for the land, and $124,200 for the home). Twenty-five
percent of that would be $44,800. Plaintiff paid $58,500 to Morris, leaving $13,700 unaccounted for. The
November 19, 2003 agreement between Plaintiff and Morris indicates that the parties agreed to use the
deposit money to pay the twenty-five percent deposit, and that the excess would be used according to the
terms of the agreement.

5> Morris asserts that the construction process was underway because plans, detailing construction
specifications had been created.



On January 12, 2004, Plaintiff’ s attorney filed acomplaint with the Delaware State Police.
The letter, addressed to Sgt. Sherry Benson, read in part: “Mr. Brasby [Plaintiff] wants his money
back.” The clear intent of the letter was to terminate the relationship between Plaintiff and Morris
and obtain a quick return of al monies paid by Plaintiff.

The Delaware State Police werein contact with Morrisfollowing their receipt of the January
12,2004 letter. Morriswasadvised to return the $58,500 or face prosecution for homeimprovement
fraud.

On February 25, 2004, Morris delivered a check for $57,700 to Plaintiff’ s attorney’ s office.
Accompanying the check was a hand-written document listing deductions and credits to the total
amount paid by Plaintiff. From the $58,500 total, $1,000 was deducted for the cost of plans from
an earlier contract, and $200 was added for interest accrued. Morris avers that an agreement of
releasefrom the sale of land wasreceived by Plaintiff alongwith the check and tally-sheet. Plaintiff,
however, asserts that the unsigned and undated release was not received until the parties were at
arbitration.

Plaintiff wasin possession of Morris' check on February 26, 2004. On the third attempt at

cashing the check, Plaintiff was able to successfully receive the funds from a bank.

STANDARD OF REVIEW

Summary judgment may be granted only when no material issues of fact exist, and the
moving party bears the burden of establishing the non-existence of material issues of fact. Moore
v. Szemore, 405 A.2d 679, 680 (Del. 1979). Once the moving party meets its burden, then the

burden shiftsto the non-moving party to establish the existence of material issuesof fact. Id. at 681.



Where the moving party produces an affidavit or other evidence sufficient under Superior Court
Civil Rule 56 in support of its motion and the burden shifts, then thenon-moving party may not rest
on its own pleadings, but must provide evidence showing a genuine issueof material fad for trial.
Super. Ct. Civ. R. 56(3); Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). If material issues
of fact exist, or if theCourt determinesthat it does not havesufficient facts to enable it toapply the
law to the facts before it, then summary judgment is inappropriate. Ebersole v. Lowengrub, 180

A.2d 467, 470 (Ddl. 1962).

DISCUSSION

Contract Claims

(@) Time of the Essence

Plaintiff and Morrisentered into the Home Contract on October 2, 2003, for the construction
and placement of aprefabri cated home. It contained mutually agreeableterms, but it did not specify
adatefor completion. Furthermore the contract didnot explicitly state that timewas of the essence.
Where the language of acontract does not contain a specific declaration that timeis of the essence,
thelaw permitsthe partiesareasonabletimeinwhich to tender performance. Novozymesv. Codexis,
Inc.,2005Del. Ch. LEXIS73,at*11 (Del. Ch. May 26, 2005). Thereasonabletimefor performance
is given “regardless of whether the contract designates a specific date on which such performance
isto betendered.” 1d.; seealso, 17A Am. Jur. 2d Contracts 8 474 (“[T]he mere designation of a
particular date upon which a thing is to be done does not make that date the essence of the

contract.”).



On November 19, 2003, the parties executed avalid modification of thar contract which did
provide adeadline for completion.® Theinsertion of adeadline did not, in and of itself, make time
of the essence to the contract. When determining whether time is of the essence, the Court isfree
to look at two things: (1) whether thelanguage in the contract spedfically saes that timeis of the
essence, and (2) whether the * course of dealings between the parties must imply that timewas of the
essence.” Walker v. Concrete Creations, 2005 Del. C.P. LEX1S33, at *4 (Del. C.P. Aug. 31, 2005);
Seealso, Siver Props., L.L.C. v. Ernest E. Megeg, L.P., 2000 Del. Ch. LEXIS67, a * 5 (Del. Ch.
Apr. 27, 2000) (finding that generally time is not of the essence in real estate contracts unless the
contract specifically says so).

Theoriginal contract between Plaintiff and Morrisdid not state that time was of the essence,
nor did the modification make such an explicit declaration. As such, the significance given to the
deadline for completion will hinge on a reasonable interpretation of what could be implied by the
dealings between the parties. A question exists on whether Morris's knowledge of Plaintiff’s
position was sufficient to make the duty imposed by the modification of the essence tothe Contract.
This type of inquiry is fact specific, and it cannot be resolved on the record presently before the
Court.

(b) Material Breach of the Contract

Delaware law firmly supports the principle that “a party [to a contract] is excused from
performance ... if the other party is in material breach” of his contractual obligations. BioLife

Solutions, Inc. v. Endocare, Inc., 838 A.2d 268, 278 (Del. Ch. 2003). “Theconverse of thisprinciple

6 The letter, modifying the October 2, 2003 contract, was valid without any additional consideration as
modifications of contracts governed by the UCC are only required to be executed in good faith. See 67 Am.
Jur. 2d Sales § 62 (stating that modular homes are “goods” under the UCC until affixed to real property).



isthat aslight breach by one party, while giving rise to an action for damages, will not necessarily
terminatethe obligations of the injured party to perform under the contract.” 1d. If timewas of the
essence to this contract, then the January 15 deadline imposed by the modification would be a
material provision of the agreement.

Plaintiff’s Letter to Morris requesting written adequate assurance of timely performance
demanded proof from Morristhat construction would be completed by January 15. Assumingtime
wasof theessence,inorder for Morns' responseto constitute an anticipatory repudiation, givingrise
to an immediate cause of action for breach of a material provision, it must have amounted to an
“unequivocal statement ... that he [would] not perform his promise.” See Manley v. Assocs. in
Obstetrics & Gynecology, P.A., 2001 Del. Super. LEXIS 314, at *20 (Del. Super. July 27, 2001).
An expression of doubt alone as to one's ability to tender performance on time is not enough to
amount to repudiation. Elliott Associates v. Bio-Response, Inc., 1989 Del. Ch. LEXIS 63, a *10
(Del. Ch. May 23, 1989) (Thisauthority cites New Y ork law for the stated proposition, however,
Delawarelaw equally supports the Court’ s position); 9-54 Corbin on Contracts 8§ 974 (“1t has been
thought that a mere expression of inability to performin the future is not a repudiation of duty and
cannot be operative as an anticipatory breach.”).

What constitutes adequate assurance under Title 6, Section 2-609 of the Delaware Code will
vary depending on the factual circumgances of the case. The factsin this case suggest possible
deception on the part of Morris. In thisregard, the level of assurance required of Morriswould be
more than may be required of a person whose actions have precisely mirrored their words. See
U.C.C. §2-609, cmt. 4 (* For example, where the buyer can make use of adefective delivery, amere

promise by a seller of good repute that heis giving the matter his attention and that the defect will



not berepeated, isnormally sufficient. Under the same circumstances, however, asimilar statement
by a known corner-cutter might well be considered insuffici ent without the posti ng of a guaranty
).

Resolution of this issue depends on whether time is determined to be of the essence to the
Contract. If timeis found to be of the essence, then Morris's response to Plaintiff’s request for
adequate assurance shows a likely inability to complete the contract by the January 15 deadline.
Although Morris'sletter uses phrases like “ best estimate” and “ approximately thirty days behind”,
the facts of the case indicate that Morris had no intent, nor did it gppear that he had the capability,
to compl ete construction by the stated deadline. If, on the other hand, timeisfound not to be of the
essence, then the reasonableness of Plaintiff’s enlistment of the Delaware State Police to obtain a
return of his money would be another fact question.

(c) Accord and Satisfaction

Title 6 Section 3-311 of the Delaware Code provides a framework for discharginga claim
through accord and satisfaction by use of an instrument. Section 3-311 provides that accord and
satisfaction by use of an instrument can only ocaur,

[1]f aperson against whom aclaimisasserted provesthat (i) that personin good faith

tendered an instrument to the claimant as full satisfaction of the claim, (ii) the

amount of the claim was unliquidated or subject to a bonafide dispute, and (iii) the
claimant obtained payment of the instrument, ...
6 Del. C. 8 3-311(a) (2007). Furthermore the person aganst whom the claim isasserted must prove
“that the instrument or an accompanying written communication contai ned a conspi cuous statement

to the effect that the instrument wastendered asfull satisfaction of theclaim.” 6 Del. C. § 3-311(b)

(2007).



Similarly, the elements required for common law accord and satisfaction are

(1) that abona fide dispute existed as to the amount owed that was based on mutual

good faith; (2) that the debtor tendered an amount to the creditor with theintent that

payment would bein total satisfaction of the debt; and (3) that the creditor agreed to

accept the payment in full satisfaction of the debt.

Trader v. Wilson, 2002 Del. Super. LEX1S 92, at *9 n.5 (Dédl. Super. Feb. 1,2002). The commerts
to U.C.C. section 3-311 state that accord and satisfaction by use of an instrument follows the
common law rule with some minor variations to reflect modern business conditions. See Trilogy
Dev. Group V. Teknowledge Corp., 1996 Del. Super. LEX1S 342, at * 16 (Del. Super. Aug. 20, 1996).
Neither the common law, nor Title 6 Section 3-311 contains a provision pe'mitting the creditor to
inany way “ alter thefull payment check to defeat its discharging effect, short of repaying the money
to the debtor.” 1d.

“* Accord’ iswhen ‘ one party to an existing contract may agree with the other party to accept
from him in the future a stated performance in satisfaction of the subsisting contractual duty,” and
‘the performance of the accord’ is*the satisfaction of theclaim.”” Wagner v. Hendry, 2000 Del. Ch.
LEXIS33,at*17 (Del. Ch. Feb. 23, 2000). The*“accord” functions asthe making of anew contrad.
Id. Until “satisfaction” is completed the new contract remains executory, and theoriginal cause of
actionisnot discharged. Empire Box Corp. v. Jefferson Island Salt Mining Co., 36 A.2d 40, 43 (Dd.
1944).

Whether the parties agree that the new contract is to be accepted as full performance and
satisfaction of the pre-existing duty is*“usually aquestion of fact, which must be proved by theparty

alegingit....” 1d. at 17-18. When the provisions of the new contract, the accord, do not expressly

statethat it isin full satisfaction of the claim, and such anintent cannot be readily implied, pertinent

10



evidence of surrounding circumstances is often admissible to prove intent. Empire Box Corp., 36
A.2d at 43.

The hand-written noteattached to Morns's check to Plaintiff serves asthe onlyreferenceto
any dollar figures higher than that of the actual amount tendered. Neither the check itself, nor the
hand-written note bears language akin to a notation that payment was made in full. Plaintiff’s
December 30, 2003 |etter demanding written adequate assurance made an alternative demand for an
immediate refund of the $58,500 previously paid by Plaintiff and $10,000 for the inconveniences
experienced by Plaintiff. Assuming that Plaintiff still believed his claim to be worth $68,500 at the
timeMorristendered his check, that would leave $10,000 unaccounted forin Morris' s hand-written
tally sheet. It isnot clear from the record before the Court whether the check, representing $1,000
less than the total amount paid by Plaintiff, was intended to satisfy all claims between the parties,
or whether it was merely a partial payment made in fear of prosecution. Thisissue must be further
developed through trial.

. Tort ClaimsAgainst MorrisReal EstateAssociates, Inc.,L.MorrisAssociates, I nc., and
L & L Homes, Inc. — Economic Loss Doctrine

() Negligence

“The economic loss doctrine is a judicially created doctrine that prohibits recovery in tort
where a product has damaged only itself (i.e., has not caused personal injury or damage to other
property) and, the only losses suffered areeconomic in nature.” Marcucilli v. Boardwalk Builders,
1999 Del. Super. LEX1S597, at *11 (Del. Super. Dec. 22, 1999) (citation omitted). Economic loss
is defined as “any monetary losg[], costs of repair or replacement, loss of employment, loss of

businessor employment opportunities, lossof good will, and diminutioninvaue.” E.g., Christiana

11



Marine Serv. Corp. v. Texaco Fuel & Marine Mktg., 2002 Del. Super. LEXIS 305, at *21 (Del.
Super. June 13, 2002) (citation omitted).

Theeconomiclossruleisacourt-adopted measurethat prohibits certain clamsintort where
overlapping claims based in contract adequately address the injury alleged. The economic lossrule
is not an affirmative defense. The driving principle for the rule is the notion that contract law
provides a better and more specific remedy than tort law. See Am. L. Prod. Liab. 3d § 60:41 (“The
pragmatic reason behind the rule is straightforward: ‘ The physical consequences of negligence
usually have been limited, but the indirect economic repercussions of negligence may be far wider,
indeed virtually open-ended. Thus, the fear of ‘crushing useful activity by liability’ isthe moving
force behind therule.”). The economic loss rule supportsthe ability of personsto allocate the risks
of business transections.

The economic loss ruleis especially suited to situations where privity of contract exists.
Danforth v. Acorn Structures, Inc., 608 A.2d 1194, 1200 (Del. 1992). Plaintiff and Morris entered
into such acontractud rel ationship. Consequently, the economic loss doctrine precludes Plaintiff
from bringing a negligence claim since the damages alleged are only economic losses. See Compl.
7122 (“Asaresult of Defendants, L. Morris Associates, Inc. and Leroy Morris', breach of dutiesand
fiduciary responsihilities, Plaintiff was unable to secure the purchase of the property.”). See
McKennav. Terminex Intern. Co., 2006 WL 1229674 (Del. Super. Mar. 13, 2006). Thereexistsno
reason to extend tort law into areas that can be adequately governed by contract law. The damages
alleged were the foreseeable consequence of the unfulfilled Home Contract. For this resson, the
alleged damages are inappropriate for tort law application, and Plaintiff’ s negligence claim must be

dismissed.

12



(b) Negligence Per Se

Plaintiff also assertsin the Complaint that Morris should be held liable for being negligent
per se. Thisclaimisprohibited in much the same was as Plaintiff’s common law negligencedaim.
The presenceof statutory language doesnot alter the effect of the economiclossdoctrineinthiscase.
Inthe Complaint, Plaintiff allegesthat Morris' conduct violated 11 Del. C. 8§ 917(b)(1) and (b)(2).
Theloss allegedly suffered from such violation islisted as follows: “a. Plaintiff did not receive the
benefit of itsbargain; b. Plaintiff was unableto purchasethereal property and home per theland and
home contracts; and c. Plaintiff did not have the benefit of or receive interest on the $58,500.00
deposit from October 2003 through February 2004.” Compl. 147. Thesetypesof losses areexactly
the type of “economic losses’ that are covered by the economic loss rule. See Council of Unit
Ownersof Sea Colony East, ec. v. Carl M. Freeman Assoc., Inc., 1990 Del. Super. LEX1S 412, at
*15 (Del. Super. Oct. 16, 1990) (“[E]conomic loss ‘is essentially thefailure of the purchaser to
receive the benefit of its bargain — traditionally the core concern of contract law.’” (citation
omitted)). For these reasons, count IV of the Complaint, aleging negligence per se must be
dismissed.

(c) Fraud

Claims of fraud, even where purely economic losses areasserted, are not always prohibited
by the economic loss rule. Council of Unit Owners of Sea Colony Eagt, etc., 1990 Del. Super.
LEXIS 412, at *15 (“Fraud is a recognized exception to the limitation of the economic loss
doctrine.”); Am. L. Prod. Liab. 3d 8 60:41. However, asageneral rule, “in order for contract and
tort claimsto co-exist in an action, the plaintiff must allege that the defendant breached a duty that

isindependent of the dutiesimposed by the contract.” McKenna, 2006 WL 1229674, at * 2; see al so,

13



Werwinski v. Ford Motor Co., 286 F.3d 661 (3d Cir. 2002) (“We particularly are influenced by an
emergingtrend in these and other jurisdictions ' recognizingalimited exception to the economicloss
doctrine for fraud claims, but only where the claims at issue arise independently of the underlying
contract.”” (citationomitted)). Allegationsof fraudthat go directlyto theinducement of the contract,
rather than its peformance, woud present a viable claim.

Plaintiff’sfraud allegations against L eroy Morrisin his representative capadty’ arefocused
exclusively on the performance of the contract. In the Complaint, Plaintiff asserts that Morris's
“statements and assurances about the progress, construction, and completion of the home were
false.” Compl. 30 (emphasisadded). The statements and assurances for which Plaintiff baseshis
clamwereal madeat apointintimefollowing theformation of avaid contract. Inthisregard, the
fraud claims do not arise independently of the underlying contract. Instead, the statements and
assurances relate directly to the performance of the contract and are better addressed by applicale
contract law.

Thisresultisunaltered by the contract modification whichtook place on November 19, 2003.
A valid, albeit executory, contract was in place prior to the November 19 modification. Any
representations made by Morris between theinitial contract date and November 19 did not alter the
validity of the Home Contract. Consequently, the alegedly fraudulent representations made by
Morris in his representative capacity do not relate to the inducement of Plaintiff to enter into a

contractual relationship. The Court finds no reason to allow Plaintiff to pursue a claim of fraud

7 Leroy Morrisis alleged to have acted on behalf of Defendants, L & L Homes, Inc., L. M orris Associates,
Inc., and Morris Realty Associates, Inc.

14



wherethe injury dleged is best addressed by the law of contract. For thisreason, count 111 of the
Complaint, alleging fraud against Leroy Morrisin his representative capacity, must be dismissed.
[11.  Leroy MorrisasaParty to Action

The personal participation doctrine stands for the idea that, in certain situations, an officer
in a corporation can be held liable for his own wrongful acts. Brandt v. Rokeby Realty Co., 2004
Del. Super. LEXIS 297, at *26 (Del. Super. Sept. 8, 2004). The doctrine attaches liability to
corporate officers for torts which they “commit, participate in, or inspire, even though the ects are
performed in the name of the corporation.” Heronemusv. Ulrick, 1997 Del. Super. LEXIS 266, at
*4 (Del. Super. July 9, 1997). Courts have further clarified this point by noting that individual
liability attaches only where an officer “diredted, ordered, ratified, approved, or consented to” the
tortious act in question. Brandt, 2004 Del. Super. LEXIS 297, at * 26.

Plaintiff has alleged facts sufficient to move forward with a claim of fraud aganst Leroy
Morrisindividually. Plaintiff assertsthat Leroy Morris, acting individually, knowingly made false
statements to Plaintiff which Plaintiff in turn relied upon, to his detriment. A question of fact
remains as to whether Leroy Morriswasinfact acting i nan indivi dual or arepresentati ve capaci ty,
and whether his statements amount to fraudulent condud. These issues cannot be resolved & this

stage of the litigation.?

CONCLUSION

Consideringtheforegoing, Defendants’ Motionfor Summary Judgment isdenied in part and

granted in part. Summary judgment is denied with respect to Plaintiff' s breach of contract claim,
8 Plaintiff has asserted that Leroy Morris committed fraud individually. In this instance, there is no overlap

of contract and tort law. The economic loss doctrine focuses on limiting parties to the appropriate bas s of
recovery, not on restricting the possible sour ces of recovery.

15



granted with respect to Plaintiff’s negligence, negligence per se, and fraud claims aganst Morris
Real Estate Associates, Inc., L. Morris Associates, Inc., and L & L Homes, Inc., and denied with

respect to Plaintiff’'s fraud claim against Leroy Morris individually.

IT1SSO ORDERED

cC: Prothonotary
TashaM. Stevens, Esquire
Dean A. Campbell, Esquire
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