IN THE SUPREME COURT OF THE STATE OF DELAWARE

KYLIE A. SHUBA and MICHAEL D., §

SHUBA 8 No. 160, 2013
8
Plaintiffs Below-Appellants, 8 Court Below: SupmerCourt of
8§ the State of Delaware in and for
V. § Kent County
8

UNITED SERVICES AUTOMOBILE 8§ C.A. No. 09C-03-015
ASSOCIATION, a foreign corporation, 8§
8
Defendant Below-Appellee. 8§

Submitted: August 21, 2013
Decided: October 3, 2013

BeforeSTEELE, Chief JusticeBERGER, andRIDGELY, Justices.
Upon appeal from the Superior CouRFFIRMED.

I. Barry Guerke, Esquire, of Parkowski, Guerke &&§we, Dover, Delaware
for Appellants.

Stephen P. Casarino, Esquire, and Rachel D. Alsquire, of Casarino,
Christman, Shalk, Ransom & Doss, P.A., of WilmingtDelaware for Appellees.

RIDGELY, Justice:



In this dispute over underinsured motorist (“UIMignefits, Plaintiffs-below
Kylie A. Shuba and Michael D. Shuba (collectivelye “Shubas”), appeal from
the Superior Court denial of their cross-motiondommary judgment and its grant
of the Defendant-Below, the United Services Autoi@bAssociation’s
(“USAA”"), motion for summary judgment. The Shubassek to be covered
persons for the wrongful death of their mother uradeinsurance policy issued by
USAA and held by the Shubas’ step-mother. It idisjputed that their mother,
Linda Ann Banning (the “Decedent”), was not a nanmstired under the policy or
a resident of the stepmother’s household as thé&hwere. The Shubas claim
the trial court erred in finding the Shubas coulut recover under the USAA
policy. In making their claim, the Shubas ask a®verrule two Superior Court
cases,Temple v. Travelers Indemnity €and Adams-Baez v. General Accident
Co.? the former of which we affirmed on the basis @ thal court opinion. We
decline to overrule th&empléAdams-Baeprecedent, and affirm the judgment of
the Superior Court.

Background
In July 2002, the Decedent was killed in an autaifeo@ccident in Kent

County, Delaware. Her car was struck by anotheoeaned by Daniel V. Gatto.

1 2000 WL 33113814 (Del. Super. Ct. Nov. 30, 2000).

22005 WL 2436220 (Del. Super. Ct. Sept. 30, 2005).

3 Temple v. Travellerfsic] Indemnity Cq.782 A.2d 267, 2001 WL 760864, at *1 (Del. June 14
2001).



The Decedent’s son, Michael Shuba, was in the @rhis mother at the time of
the accident and was injured. The Decedent’'s daugKylie Shuba, was not
present at the time of the accident.

In January 2005, the Shubas and Gatto engagedndingi arbitration to
determine an award for the wrongful death of theddent. Michael was awarded
$791,000 for the wrongful death and $7,000 forgessonal injuries. Kylie was
awarded $648,000 for the wrongful death. USAA wasparty to the arbitration.
Gatto’'s automobile insurance carrier paid out wsnbined single bodily injury
coverage policy limits of $100,000 to both Michaeld Kylie, exhausting that
policy’s coverage. Gatto’s automobile insuranceieathen executed a release
expressly preserving any underinsured motorist ficlaims. The Decedent’'s
automobile insurance carrier paid out its UIM caggr policy limits of $300,000
to both Michael and Kylie, exhausting that policgeverage. The Decedent’s
automobile insurance carrier then executed a relexpressly preserving any
further UIM claims.

At the time of the accident Michael and Kylie’s st®mother, Gloria Shuba
(“Gloria”), held an automobile insurance policy WiUSAA (the “Policy”). The
Policy provides UIM coverage in the amount of $800, per person / $500,000

per accident. The Decedent was not a named insuredresident of Gloria’s



household. The Decedent and Duane Shuba (the Bettedex-husband and
Gloria’s husband), shared joint custody of Michaad Kylie.

In March 2009 the Shubas filed a complaint in thpedior Court against
USAA demanding that USAA pay compensation to thelfals under Gloria’s
policy. USAA filed a motion for summary judgmerty which the Shubas
responded by filing a cross-motion for summary mdgt. The Superior Court
granted USAA’s motion for summary judgment and ddnithe Shubas’ cross-
motion for summary judgmentThis appeal followed.

Discussion

We review the Superior Court’s denial or grant omsnary judgmentle
novo “to determine whether, viewing the facts in thghti most favorable to the
nonmoving party, the moving party has demonstraibedl there are no material
iIssues of fact in dispute and that the moving patentitled to judgment as a
matter of law.? “When opposing parties make cross motions for ream
judgment, neither party’s motion will be grantedlass no genuine issue of

material fact exists and one of the parties istledtito judgment as a matter of

* Shuba v. USAA010 WL 8250754, at *3—4 (Del. Super. Ct. May 2@10).
® State Farm Mut. Auto. Ins. Co. v. Patters@nA.3d 454, 456 (Del. 2010) (quotifBrown V.
United Water Delaware, Inc3 A.3d 272, 275 (Del. 2010)).
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law.” The interpretation of insurance contracts invslgeestions of law that are

reviewedde novod

The Shubas’ claim centers on Gloria’'s USAA Policydats compliance
with 18 Del. C.8 3902(b). The Policy provides in relevant part:

B. Covered person as used in this Part means:
1. You or any family member.
2. Any other person occupying yotaver ed auto.

3. Any person for damages that person is entila@cover
because oBl [bodily injury] to which this coverage applies
sustained by a person described in 1. or 2. above.

We will pay compensatory damages whictoeger ed person is
legally entitled to recover from the owner or operaf:

1. Anuninsured or underinsured motor vehicle because
of [bodily injury] sustained by aovered person and caused
by an auto accideft.

Under Delaware law, the “scope of an insurancecp@licoverage obligation is
prescribed by the language of the poli¢y:TW]hen the language of an insurance
contract is clear and unequivocal, a party will beund by its plain

meaning . .. * When the language of an insurance contract isqambs, it “is

® Emmons v. Hartford Underwriters Ins. G697 A.2d 742, 745 (Del. 1997) (citiijaytex FP,
Inc. v. Columbia Cas. Cp622 A.2d 1074, 1076 (Del. 1992)).

"1d. at 744-45 (citation omitted).

8 Appendix to Appellant’'s Opening Br. at A51-52 (dmapis added).

® Emmons 697 A.2d 742, 745 (Del. 1997) (quotifthone-Poulenc Basic Chemicals Co. v.
American Motorists Ins. Co616 A.2d 1192, 1195-96 (Del. 1992)).

19 Hallowell v. State Farm Mut. Auto. Ins. Cd43 A.2d 925, 926 (Del. 1982).
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construed strongly against the insurer, and in rfadfothe insured, because the
insurer drafted the language that is interpretéd.”
Title 18, Section 3902(b) of the Delaware Code mes in relevant part:

Every insurer shall offer to the insured the option
purchase additional coverage for personal injury or
death ... [s]Juch additional insurance shall idelu
underinsured bodily injury liability coverage.

(1) Acceptance of such additional coverage shall
operate to amend the policy’s uninsured coverage
to pay for bodily injury damage that the insured or
his/her legal representative are legally entitled t
recover from the driver of an underinsured motor
vehicle’

“Insurance policy provisions designed to reducdinit the coverage to less than
that prescribed by the Delaware statuteD&8 C.§ 3902, are void*®
In Temple v. Travelers Indemnity Gbe Superior Court found:

[A] fair reading of 18Del. C. § 3902(b) limits recovery
to bodily injuries suffered by the policy’s insured if
those injuries had led to the death of the insutiedse
benefits may flow to his/her legal representatitedoes
not allow coverage for injuries sustained by nosuned
individuals regardless of their relationship to the
policyholder. Further, since the Court finds thhaé
language found in Travelers’ policy is consisterthvi8
Del. C. § 3902(b), the Court rejects the Plaintiffs’

.

1218 Del. C.§ 3902(b).

13 Frank v. Horizon Assur. Cp553 A.2d 1199, 1201-02 (Del. 1989) (citiSgate Farm Mut.
Auto. Ins. Co. v. Abramowic386 A.2d 670, 673 (Del. 1978)).
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argument that the policy inappropriately limits ecage
or is in any way void as against public polity.

On appeal, this Court agreed with the above reagoamd affirmed on the basis of
the Superior Court’s written decisidh.In Adams-Baez v. General Accident Co.
the Superior Court applied thieemplereasoning, finding that “a wrongful death
plaintiff . . . files a cause of action as if harsds in the shoes of the Decedéht.”
Accordingly, if coverage under an insurance polnyuld not be available to the
Decedent, it is not available to the wrongful degaltintiff.

The disposition of this case turns on the apphbcadf Templeand Adams-
Baez which the Shubas ask us to overrdl€lt is well-established . . . that once
an issue of law has been settled by a decisiohisfGourt, ‘it forms a precedent
which is not afterwards to be departed from or thighoverruled or set
aside . .. and [it] should be followed except togent reasons and upon clear
manifestation of error.™

The Shubas first argue that the “stand in the slubebe decedent” rule
utilized in Templeand Adams-Baezmproperly focuses on whether the decedent
was covered by the policy instead of whether thegypaaking the claim was

covered by the policy. The Shubas argue that dpggoach is contrary to the

“Temple 2000 WL 33113814, at *6.

> Temple 782 A.2d 267, 2001 WL 760864, at *1.

16 Adams-Bag2005 WL 2436220, at *3.

7 Appellant’'s Amended Opening Br. at 28.

18White v. Liberty Ins. Corp.975 A.2d 786, 790-91 (Del. 2009) (alteration iriginal)
(omission in original) (quoting.ccount v. Hilton Hotels Corp780 A.2d 245, 248 (Del. 2001)).
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legislative intent and public policy of Section 290) to protect innocent persons
from uninsured or judgment proof tortfeasors. Hmeibas also argue thbémple
and Adams-Baezmpermissibly expand Section 3902(b), since tlaust has no
express requirement that thresuredsuffer bodily injury, but rather only requires
some bodily injury occur.

We have held that § 3902(b) “permits a claim foMUbenefits where an
operator of an underinsured motor vehicle causesldimant bodily injury.”®
“Thus, the claimant must be able to show that sas mjured by an underinsured
vehicle within the meaning of the statute to cdli@e her UIM policy.”® Section
3902(b) UIM insurance requirements protect thenedwnder a policy but do not
require UIM coverage for the bodily injury or wrdngdeath of an individual who
was not insured.

The holdings inTempleandAdams-Baeare consistent with the majority of
states that have reviewed similar claims and reshtie same conclusigh.As the
South Dakota Supreme Court has explained, “thegserpf UM/UIM coverage is
to protect theinsured party who is injuredin an automobile accident by the

negligence of an uninsured/underinsured motgfisEven in light of the statutory

' Whitg 975 A.2d at 788.

201d. at 789.

2l See Eaquinta v. Allstate Ins. Cd25 P.3d 901, 904 n.5 (Utah 2005) (recognizirgf
majority of courts hold that UIM benefits for wrdngydeath are not available for a non-insured
decedent).

%2 Gloe v. lowa Mut. Ins. Cp694 N.W.2d 238, 245 (S.D. 2005) (emphasis iniloaik).
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policy of protecting innocent persons insured fodity injury or death, the court
recognized that “the Legislature intended to mamdat/erage for the protection of
theinsuredfor theinsured’s bodily injuries or deathaused by the negligence of
an uninsured/underinsured motori&t.”

The Colorado Court of Appeals found that limitingMJbenefits only to
bodily injury or death sustained by an insured radl violate Colorado’s statutory
mandate of UIM coverage and was consistent witHipydwlicy.** Specifically,
the court explained:

Reading the UIM provision as broadly as plaintiffisggest
would, contrary to common sense, allow recoveryUdv

benefits for the death of an individual who was msured
under claimant’s insurance policy, who did not desiin
claimant’s household, and who, if he or she had/iged,

would not have had any right of recovery under ncéait's
policy.®

In Allstate Ins. Co. v. Hammond$ie Washington Supreme Court also held
that neither the state’s UIM statute nor publiciporequired an UIM insurer to
cover a loss of consortium claim premised on thetldef a party not covered by

the policy?® The court explained that the insurer “would facgreatly increased

231d. (emphasis in original).

24 Jones v. AlU Ins. Cp51 P.3d 1044, 1044 (Colo. App. 2001).

25 |d. at 1045 (citingTemple 2000 WL 33113814:afleur v. Fidelity & Casualty Cp385 So. 2d
1241, 1245 (La. Ct. App. 1980)).

26 Allstate Ins. Co. v. Hammond®65 P.2d 560, 564 (Wash. Ct. App. 1994).
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risk if [the plaintiff's] interpretation prevailed risk not factored into the cost of
the policy premium?

We recognize that a minority of states have fourat & party may recover
under his or her own UM/UIM policy for a loss onury to a third party. In
Gordon v. Atlanta Casualty Gahe Supreme Court of Georgia held that a Georgia
statute required that an insurer pay damages twsaned father for the death of his
son even when the insured’s son was not a “coveegeson” under the insurance
policy.®® Because the father was entitled to recover damamghis claim against
the uninsured motorist and because the statutesredqthat an insurer pay “all
sums” recoverable from an uninsured motorist, thartcfound that the claim was
covered?® But following Gordon the Georgia General Assembly amended the
statute “to eliminate the former requirement thaingured motorist coverage be
provided for ‘all sums’ recoverable as damages by insured against the
tortfeasor.®® Georgia law now requires that recovery is onlgikable for injuries

or death of an insured party on the pofity.

Td.

28 Gordon v. Atlanta Cas. Co611 S.E.2d 24, 25 (Ga. 2005)perseded by statyt&a. Code.
Ann. 8 33—-7-11(a)(1ps recognized in Dees v. Log&b3 S.E.2d 735, 739 (Ga. 2007).

291d. (quoting Ga. Code. Ann. § 33-7-11(a)(1) (2005)).

%0 Dees v. Logam653 S.E.2d 735, 739 (Ga. 2007).

311d. In several other states with the minority vielie statutes were changed after the rulings
providing coverage.SeeBush v. State Farm Mut. Auto. Ins. C805 N.E.2d 1003, 1007 n.6
(Ind. 2009).
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We agree with the majority rule. THempleand Adams-Baezases are
consistent with a plain reading of § 3902(b) angdrapriately require the decedent
to be insured in order for a wrongful death pldint collect on a UIM policy.
The Shubas have not demonstrated urgent reas@i®wn a clear manifestation
of error to justify overruling this long-standingggedent.

As we do not overruleTemple and Adams-Baezwe now turn to the
application of our precedent to the Shubas’ cdse trial court found:

Here, the Decedent was not covered by the Polioyas
never contemplated by any party that Brecedentvould
be covered byGloria’s policy. Consequently, neither

Michael nor Kylie may recover under Gloria’s polifoyr
the wrongful death of their mother, the Decedént.

Because the Decedent was not insured under Glanaigance policy, Michael
and Kylie do not have UIM coverage under the USARiqy for her wrongful
death.

Conclusion

The judgment of the Superior CourtA$FIRMED.

32 Shuba 2010 WL 8250754, at *2.
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