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STRINE, Chief Justice:



[. INTRODUCTION

This appeal requires us to address a situationenda@olice officer retired while
his conduct was under investigation by his emplgynlice force. After the officer
retired, the Council on Police Training (the “Collif)aevoked his certification as a
police officer in the State of Delaware under itgharity in 11Del. C. § 8404(a)(4)(e),
on the grounds that the officer’s retirement iteelhstituted a knowing and voluntary
waiver of his right to a hearing under the Law Enémnent Officer’s Bill of Rights.
Because the plain language of § 8404(a)(4)(e) pesvthat the Council may only revoke
the certification of a retired officer if the oféic both retired pending the resolution of an
investigation that could have resulted in his desgle from the police forcand
“knowingly and voluntarily waived” his right to aehring under the Law Enforcement
Officer’s Bill of Rights, the Council erred. Becauthe only evidence of waiver is the
very fact that the officer retired while under istigation, the Council’s finding of waiver
ignores the plain statutory requirement that thieimg officer not only have retired while
under the cloud of an investigation that could ldsihis discharge from the police
force, but also that the officer knowingly and vaarily have waived his right to a
hearing under the Law Enforcement Officer’s BillRights. Because the officer here did
not do so, the Superior Court’s reversal of ther@dis revocation of his certification

must be affirmed.

1 11Del. C. § 9200 et seq.



II. BACKGROUND?

Warren C. McGee, a Master Corporal with the Delangiiate Police, was
summoned to testify in a trial on February 16, 200 Gee was off that day. When an
officer is summoned to testify when he is othervaffe he is considered to be on standby
duty and receives at least two hours of overtingamdess of whether he is called to
testify. But when the court liaison officer corttt McGee to notify him that the trial
was going forward and request that he appear in,ddeGee was not available because
he was undergoing a previously scheduled colongscgpead. The next day, February
17, 2012, McGee was not feeling well and askedreerqgiolice officer to submit his
overtime sheets. McGee’s overtime sheets, whidhblen prepared in advance,
included an overtime slip claiming overtime for the hours when he was supposed to
be available to testify, but was ribt.

Two days later, McGee was notified that he had Isespended for an unspecified
criminal matter. McGee was not paid for the twaitsoof overtime. The matter of the
inaccurate overtime sheet was referred for crimmastigation, but the State ultimately
declined to prosecute McGee and no criminal changeae brought against him.
McGee’s attorney informed him that the criminalestigation had been closed.

Thereafter, McGee retired from the State Policddanch 30, 2012. The State

Police did not pursue an Internal Affairs investiga against McGee and did not lodge

% These facts are drawn from the record and fronStiygerior Court’s decision below. The facts
are not contested by the parties.

% McGee asserts that the inclusion of the inaccuregetime slip was inadvertersee Answering
Br. at 7, but we do not make any factual findingargling that issue as it is not necessary to
resolve this appeal.



any administrative charges against McGee beforetied. McGee was not notified of
any pending Internal Affairs investigation agaihsh before he retired. But McGee was
still under suspension at the time he retired.

On July 16, 2012, McGee was notified that he wasstibject of an Internal
Affairs investigation and that the Council beliewbdt grounds for his decertification
existed under 1Del. C. § 8404(a)(4)(e). Certification by the Councilegjuired to be a
police officer in Delawaré. Section 8404(a)(4)(e) provides that:

The Council may . . . [sJuspend or revoke certifmain the event that an

individual . . . [h]as received a hearing pursuarthe [Law Enforcement]

Officer’s Bill of Rights, or who has knowingly anluntarily waived that

individual’s right to such a hearing and:

1. Has been discharged from employment with a lawreefoent

agency for a breach of internal discipline; or

2. Has retired or resigned prior to the entry of fimgh of fact

concerning an alleged breach of internal disciploreavhich the

individual could have been legitimately discharped the

individual not retired from or resigned that indiual's position

prior to the imposition of discipline by the empilog agency.
The Law Enforcement Officer’s Bill of Rights setgth a heightened standard of due
process that requires a hearing subject to spgmidicedural requirements (an “Officer’s
Hearing”)? Section 8404(a)(4)(e)(2) was added to preventaiercement officers
from escaping consequences by retiring or resigbeaigre the required Officer’s

Hearing was held, which would prevent decertificatby the Council, and thus preserve

the law enforcement officer’s ability to seek a joibh another law enforcement agency.

*11Del. C. § 8410(a) (“Police officers of the State . . . @hhido not meet the requirements of
this chapter and the criteria as established bthencil shall not have the authority to enforce
the laws of the State.”).

®11Del. C. § 9200 et seq.



Only current law enforcement officers are entitie@n Officer’'s Hearing, and because
McGee had retired from the State Police, he wantitled to one.

Instead, McGee requested a hearing before a thesaber panel that was
appointed by the Council, which was held on Septmild, 2012. McGee contested the
authority of the Council to decertify him in thesaince of any internal disciplinary
charges at the time of his retirement. On Septe@be2012, the three-member panel
issued a written opinion finding that: (i) McGeeokvingly and voluntarily waived his
right to an Officer's Hearing by retiring; (ii) Ma&& retired rather than face possible
discipline for “alleged misconduct;” and (iii) tHalleged misconduct” would have been a
legitimate ground for McGee’s discharge. The threamber panel recommended that
the Council decertify McGee.

McGee submitted written exceptions to the panei®mmendation, and the full
Council considered McGee's case on October 16, 2@r2November 15, 2012, the
Council voted unanimously to accept the recommeonlatf the hearing panel that
McGee be decertified. McGee then appealed the €isidecision to the Superior
Court. On January 17, 2014, the Superior Coudnsad and remanded the Council’s
decision. The Council now appeals from the Supé&murt’s opinion.

[11. ANALYSIS

The parties presented the Superior Court with wathgying arguments regarding
the proper interpretation of 8 8404(a)(4)(e). Budispose of this appeal, we need not,
and therefore do not, resolve most of these argtsndather, the judgment of the

Superior Court must be affirmed based on the ungmnahis language of § 8404(a)(4)(e).
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The record indicates that McGee retired while he wader suspension because of
possible misconduct involving: (i) scheduling acc@scopy that precluded his
appearance in court on a day when he had been su@tho testify and failing to seek to
have the trial or his appointment rescheduledfdii)ng to appear in court when trial was
to start because, rather than being available ageeuired for officers on standby duty,
he was undergoing the colonoscopy; and (iii) sutomgita request to be paid for the hours
in question. The record also indicates that Mc&eehduct was the subject of a criminal
investigation that had been concluded at the tihfesoretirement and that was not going
to result in criminal prosecution. Nonethelesghattime McGee retired, he remained
under suspension and the record indicates th&ttte Police’s Internal Affairs unit was
likely to pursue administrative action against MeGer misconduct that, if proven,
could have led to McGee’s discharge.

Contrary to McGee’s suggestion on appeal, therensanystery as to the
possible basis for which he could have been foartthve committed misconduct that
would justify discharge. To the extent it was deti@ed that McGee had intentionally
scheduled a medical procedure on a date when heagased to be available in court on
the mathematical bet that the matter in which he seammoned to testify would be
resolved without a trial, and that he intendedat@tthe pay that came with being on
standby when he was in fact not available to tgdtifen that would justify discharge.
Likewise, if it was determined that McGee intenaafiy sought to be paid for his time on
the morning when he was undergoing a colonoscogyharfailed to come to court to

testify when a case was going to trial, that toaMqustify discharge. If either act was
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done with the intention to reap pay on false prsgenthen that is unacceptable
misconduct, especially by a law enforcement officer

The problem with the Council’s decision to dedgiicGee is that it ignored the
reality that 8 8404(a)(4)(e) has two requirementa situation like this. The Council
may only decertify an officer if she either receivan Officer's Hearing or waive$ &nd
retires or resigns before the entry of finding$aat concerning an alleged breach of
internal discipline for which the individual coutéve been legitimately discharged.
McGee retired before the entry of any findingsasftfconcerning the alleged breach of
internal discipline. Thus, the only issue thatdwe® be reached here is whether there
was any basis in the record to find that McGeekramvingly and voluntarily waived his
right to an Officer's Hearing.

There is none. By its plain terms, a law enforeptofficer's mere retirement or
resignation cannot in itself satisfy § 8404(a)(%)(herwise, the separate requirement
that the individual either receive an Officer’s ldag or have waived her right to one

would be superfluou¥.As a result, there must be additional circumstarbat

®11Ddl. C. § 8404(a)(4)(e) (“Has received a hearing purstmttie [Law Enforcement]
Officer’s Bill of Rights, or who has knowingly anluntarily waived that individual's right to
such a hearingnd . . .”).

"11Del. C. § 8404(a)(4)(e)(2) (“Has retired or resigned ptithe entry of findings of fact
concerning an alleged breach of internal disciplorevhich the individual could have been
legitimately discharged had the individual notnedifrom or resigned that individual’s position
prior to the imposition of discipline by the empioy agency.”).

® See Taylor v. Diamond State Port Corp., 14 A.3d 536, 538 (Del. 2011) (“We also ascribe a
purpose to the General Assembly’s use of statdémguage, construing it against surplusage, if
reasonably possible.”"RDewey Beach Enters., Inc. v. Bd. of Adjustment of Town of Dewey Beach,

1 A.3d 305, 307-08 (Del. 2010) (quoti@geanport Indus., Inc., v. Wilmington Stevedores, Inc.,
636 A.2d 892, 900 (Del. 1994)).



accompany an individual’s retirement or resignatloat support a finding that the
Officer's Hearing was knowingly and voluntarily wad.

As to this, we understand, as the Council argines$,8 8404(a)(4)(e) is intended
to prevent police officers who are facing serioisgiglinary inquiries to avoid the
consequences of their conduct by retiring or rasmn But the waiver requirement
contained in 8 8404(a)(4)(e) can be given effedhgyState Police in many easy-to-
administer ways that would prevent officers undeestigation from escaping
responsibility.

For example, a police force could give an offis#io is suspended a notice that
she is suspended because her conduct is undetigates and that a retirement or
resignation while on suspension would constitute@wing and voluntary waiver of her
right to an Officer's Hearing. Or, a police forceuld adopt a general policy in which it
iIs made clear that if an officer retired or resigjine certain circumstances in which
possible misconduct that could give rise to disghas under investigation, then that
would constitute a knowing and voluntary waiveihef right to an Officer's Hearing.

In this case, when McGee took action to retire Stege Police could have taken
action to obtain a waiver from McGee, either byiaghMcGee expressly to waive his
right to an Officer's Hearing under the Law Enfarent Officer’s Bill of Rights, or by
refusing to accept McGee'’s retirement immediatetewhe tendered it and indicating in
a written response that McGee could not retirel timti investigation and any resulting
disciplinary action against him was concluded withihereby waiving his right to an

Officer's Hearing under the Law Enforcement OffiseBill of Rights. Had McGee
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insisted on retiring in either of those circumses)@fter having been offered the chance
to defend himself using the potent special righiemto law enforcement officers by the
Law Enforcement Officer’s Bill of Rights, McGee’srduct could have been determined
by the Council to constitute a knowing and voluptariver satisfying § 8404(a)(4)(e).
The problem here is that the State Police took mdrieose actions. McGee
retired under a cloud but without any interactiathvthe State Police that gave him
notice that he would be waiving an Officer’s Heagrlyy retiring and that the Council
could then proceed to decertify him without givimgh such a hearing. Thus, the only
basis for concluding that McGee waived his righamoOfficer's Hearing was the mere
fact that he retired while under investigation possible misconduct. The General
Assembly easily could have written § 8404(a)(4)¢e3xplicitly state that any retirement
or resignation under the cloud of an investigatlwat could result in discharge from the
police force, without more, was enough to constitutvaiver, but it did not do So.
Instead, the General Assembly required not ordy tte individual retire or
resign, but also that the individual either receaneOfficer's Hearing or knowingly and
voluntarily waive it before an individual's certtion can be revoked. To hold that
anytime an individual retires or resigns underahid discipline that she has also thereby
knowingly and voluntarily waived her right to anfloér's Hearing is inconsistent with

the plain language of the statute. Because McGegiement in that circumstance is the

°11Ddl. C. § 8404(a)(4)(e) (requiring both an Officer’s Hearior waiverand retirement or
resignation before an individual’s certificatiomdae revoked).
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only basis for finding a waiver here, the Supe@ourt’s decision to reverse the Council
is affirmed.

We premise our affirmance on this narrow groumtle Superior Court’s other
determinations — for example, that 8 8404(a)(4)ah never be invoked unless the
employing police force formally charges an offigath disciplinary violations before the
officer retires — do not form a basis for our affance. Those determinations have
important policy consequences and are not prenusddnguage in 8 8404(a)(4)(e)
itself. Indeed, permitting a law enforcement da#fito retire when she is suspended for
possible misconduct and knows that her employimgefatill has the matter under
investigation and has not yet decided whether gwgshher with misconduct would seem
to gut a core purpose of the statute’s enactmiothing in the plain language of
§ 8404(a)(4)(e) supports that reading, and nothinbis affirmance should be read as
endorsing the Superior Court’'s more expansive repdi

V. CONCLUSION

Because there is no evidence in the record thgtostgthe Council’s

determination that McGee knowingly and voluntavilgived his right to an Officer’s

Hearing, the judgment of the Superior Court is ARKAED.



