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BeforeSTRINE, Chief JusticeBERGER, andRIDGELY, Justices.

Upon appeal from the Court of ChanceAFFIRMED.
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STRINE, Chief Justice:



In 2007, Marisco Superholdco, LLC and Marisco Shp&tco Notes Corp.
(collectively, the “Issuer”) issued notes (the “8umldco Notes”) through a private
placement under an indenture dated December 1%, @0€ “Indenture”) between the
Issuer and Wells Fargo Bank, N.A., as Trustee20ih0, as part of a financial
restructuring, the Issuer proposed amendmentsttnttenture that were approved by a
majority of the Superholdco noteholders. The dppsl GS Mezzanine Partners 2009,
L.P. and GS Mezzanine Partners V, L.P. (collecyiv86S Mezzanine”), who owned a
majority of the Superholdco Notes, voted in favbthe amendments.

The appellants, Caspian Alpha Long Credit Fund,lCRspian Select Master
Fund, LTD., Caspian Capital Partners, L.P., andindar.DC (collectively “Caspian”),
are Superholdco noteholders who brought suit irCiert of Chancery contending that
they were injured by the amendments to the Indent@aspian’s complaint included
claims against GS Mezzanine, which were premiseithenheory that Section 6.06 of the
Indenture gave Caspian a basis to sue its fellaehwdder for voting to approve the
amendments to the Indenture that Caspian beliewed unfavorable to it. GS
Mezzanine moved to dismiss the claims againstdeuiCourt of Chancery Rule
12(b)(6), and the Court of Chancery granted thatanpfinding that Section 6.06 could
not reasonably be read to provide Caspian withseslta sue GS Mezzanine for voting to
approve amendments to the Indenture. On appespi@aargues that the Court of
Chancery erred and that Section 6.06 can be reblsomad to provide it with a basis to
sue GS Mezzanine for breach of contract. Forahlewing reasons, we affirm the Court

of Chancery’s dismissal of the claims Caspian bnbagainst GS Mezzanine.
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We review the Court of Chancery’s dismissal ofarlunder Rule 12(b)(&)e
nova® In deciding a motion to dismiss under Rule 18)p)é trial court must accept as
true all well-pled allegations of fact and drawseaable inferences in the plaintiff's
favor, but a court is not required to accept estrgined interpretation proposed by the
plaintiff.? Dismissal of a claim based on contract integiren is proper “if the
defendants’ interpretation is taly reasonable construction as a matter of [aw.”

Section 6.06 of the Indenture reads in its entiestyollows:

Section 6.0@.imitation on Suits.

A Holder may pursue a remedy with respect to thdehture or the Notes
only if:

(1) Such Holder has previously given the Trustee ndtieéan event of
Default is continuing;

(2) Holders of at least 25% in aggregate principal amai the then
outstanding Notes have requested the Trustee su@uhe remedy;

(3) Such Holders have offered the Trustee reasonaldearise or
indemnity against any loss, liability, or expense;

(4) The Trustee has not complied with such requestinvBd days after
the receipt of the request and the offer of segartindemnity; and

(5) Holders of a majority in aggregate principal amoohtthe then
outstanding Notes have not given the Trustee a ctore
inconsistent with such request within such 60-dagriqal.

A holder of a Note may not use this Indenture tejystice the rights of
another Holder of a Note or to obtain a prefereorcpriority over another
Holder of a Noté'

! In re General Motors S’holder Litig897 A.2d 162, 167-68 (Del. 2006).

?1d. at 168.

3 Vanderbilt Income & Growth Assocs., LLC v. ArvidaB Managers, In¢.691 A.2d 609, 613
(Del. 1996) (internal citations omitted) (emphasisriginal); VLIW Tech., LLC v. Hewlett-
Packard Co.840 A.2d 606, 615 (Del. 2003).

* Appendix to Opening Br. at A443-44 (Indenture).
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Caspian’s argument on appeal is based on the nibtatrthe last sentence of Section 6.06
stands for the proposition that if a noteholdeegdb approve amendments to the
Indenture that are injurious to a dissenting naedro then it has breached contractual
duties it owes under the Indenture and must payadasito the dissenting noteholder.
But, as the Court of Chancery held, Caspian’s readf the Indenture is not a
reasonable on&.The Indenture is governed by New York I&vnder New York law,
when interpreting a contract the task of a coutd isead the contract as a whole and
“give to each clause its intended purpose in tloenotion of the primary and dominant
purpose of the contract.”A court will only find a contract to be ambiguonken “the
terms of the contract could suggest more than agenimg when viewed objectively by a
reasonably intelligent person who has examineddmn¢ext of the entire integrated
agreement and who is cognizant of the customstipea¢ usages and terminology as
generally understood in the particular trade oiiress.® As a matter of public policy,
New York courts endeavor to give commercial congrélcat use standard language a

consistent meaniny.To that end, in considering whether a contraathsas an

> Although the Court of Chancery’s discussion oft®ec6.06 during its bench ruling was terse,
the extensive colloquy between the Court of Chanc@aspian, and GS Mezzanine throughout
the hearing on the motion to dismiss reveals theriQif Chancery’s reasoning, and the brief
ruling is understandable in view of that lengthgatdission.See, e.g Appendix to Opening Br.

at 1342-43, Tr. at 18-19; Appendix to Opening Brl245, Tr. at 21; Appendix to Opening Br.
at 1354, Tr. at 30; Appendix to Opening Br. at 1,318 at 54.

® Appendix to Opening Br. at 458 (Indenture, Secfitr06).

" Empire Properties Corp. v. Mfrs. Trust Cd3 N.E.2d 25, 28 (N.Y. 1942).

8 Law Debenture Trust Co. of N.Y. v. Maverick TubepG&95 F.3d 458, 466 (2d Cir. 2010)
(internal citations omitted).

® Sharon Steel Corp. v. Chase Manhattan Bank,,94L F.2d 1039, 1048 (2d Cir. 1982)
(“[UIniformity in interpretation is important to thefficiency of the capital markets. . . . Whereas
participants in the capital market can adjust thffairs according to a uniform interpretation,
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indenture, is ambiguous, courts may consider comialarsage and sources such as
model contracts, like the Model Debenture IndenRn@visions adopted by the
Corporate Debt Financing Project of the American Bssociation (the “Model
Indenture”)*°

In this case, the Court of Chancery properly appliew York law principles and
determined that Section 6.06 did not give Caspibasis to sue GS Mezzanine for voting
to approve amendments to the Indenture that Casisagreed with. The Court of
Chancery properly read the last sentence of Se6t@ahin the context of the rest of the
language used in that section, which deals witltuatson in which a noteholder, rather
than the Trustee, is permitted to take on the gpeaie of enforcing the Indenture. The
language, when read in full context rather thaisatation, makes it clear that the last
sentence of Section 6.06 provides that when a olatehis acting in a representative
capacity as a fiduciary for all noteholders, théeholder may not use that position to
advantage itself to the detriment of the other nolgers it is representing.

The Court of Chancery’s conclusion that Caspianisti@ry interpretation of

Section 6.06 was not a reasonable reading of thenkare’s language was further

whether it be correct or not as an initial progositthe creation of enduring uncertainties as to
the meaning of boilerplate provisions would deceghe value of all debenture issues and
greatly impair the efficient working of capital nkats. Such uncertainties would vastly increase
the risks and, therefore, the costs of borrowinilpwo offsetting benefits either in the capital
market or in the administration of justice.”).

19Bank of New York v. First Millennium, In&98 F. Supp. 2d 550, 564-54 (S.D.N.Y. 2009)
(rejecting an argument that the Commentaries tdvibeéel Indentures were parol evidence and
holding that reliance on the Commentaries to imegrpontracts is consistent with New York
law); see als&haron Steel Corp. v. Chase Manhattan Bank,,M3L F.2d 1039, 1048 (2d Cir.
1982) (relying on commentaries to the Model Indemto interpret an indenturdjeder v.

Union Carbide Corp 141 A.2d 799, 800 (N.Y. App. Div.2d Dept. 198&)lying on
commentaries to the Model Indenture to interpreindenture).
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supported by the Model Indenture and its variogiations, which the Court of Chancery
properly examined and relied on. The Court of @Cean correctly determined that the
commentary to the Model Indenture contradicted @awsp reading and supported the
conclusion that the last sentence of Section G@06ded on the specific situation
addressed by that section — when a noteholdegr#tan the Trustee, was permitted to
sue — and was not a broad provision subjectinghodders to potential liability when
they voted to approve an Indenture amendment ttatat have unanimous

support. The Court of Chancery’s conclusion thatdommentary to the original Model
Indenture remained relevant to interpreting thglege of the Indenture, which closely
tracks the language of the Model Indenture nowffiecg was also correct. The
commentaries to the three iterations of the Modeééhture are consistent and explain
that the last sentence of Section 6.06 is relai¢lat section’s status as a no-action
clause and does not create a wide-ranging conglda#fisis for suit against noteholders

who support Indenture amendments that other naler®to not favet’ Indeed, to read

! The Commentaries to the 1965 Model Indenture statiethe limitations contained in what is
now Section 6.06 apply “only on suits under theeimdre.” AMERICAN BAR FOUNDATION,
COMMENTARIES ONMODEL DEBENTUREINDENTURE PROVISIONS1965, 8§ 5.7, at 232-33 (1971).
The Commentaries explain that the last senten&ection 6.06 prohibits a noteholder who has
otherwise fulfilled the requirements of Section&-6- which allows a noteholder to stand in the
shoes of the indenture trustee and bring a suieute indenture — from, for example, bringing
a suit for reformation of an indenture if it wouddsturb or prejudice the rights of other
noteholders under the indentuid. at 234. Although the language of Section 6.06 was revised
in the subsequent Model Indentures, the Commestadstinued to describe Section 6.06 only
as a “no action” clause and have never indicatatlttte last sentence of Section 6.06 applies to
anything other than the situation where a notelidids been permitted to act in the place of the
trustee to bring a suit under the indentusee Revised Model Simplified Inden8@ Bus.

LAw. 741, 794 (1983) (describing Section 6.06 as adttmn” clause that limits the security
holders’ right to sue in the stead of the indentuustee);Revised Model Simplified Indenture

55 Bus. LAw. 1115, 1191 (200QHdescribing Section 6.06 as a “no action” clause dipplies to
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Section 6.06 in the novel way that Caspian now ades would unsettle the marketplace
by reading into the standard no-action clause agpimivcudgel for dissenting
noteholders that has never been previously recednizgenerations of prior cases
involving those clauses. The Delaware courts atehe proper forum for this sort of
judicial innovation in New York law, which seemsntiary to New York’s public policy
of giving commercial instruments a consistent aratligtable meaning.

Moreover, the Court of Chancery’s conclusion isgrped by the effect that
Caspian’s reading of Section 6.06 would have oergpinovisions of the Indenture.
Section 9.02 specifically permitted the amendmanissue in this case to be approved
by a majority of the noteholders and did not reguinanimous consent, as the Indenture
requires for certain other amendments. To reatid@®e6.06 as subjecting noteholders
who exercised their voting rights by voting in fawd an amendment to liability when
that vote is not unanimous would place noteholderssk simply for voting in their self-
interest. This toll on voting rights would be odat only because the Indenture writers
knew how to require unanimous approval, but bectheséndenture writers also
expressly subjected the amendment power to cdmaitations contained in other
sections of the Indenture, but didt subject the ability to adopt amendments to Section

6.061% Additionally, as GS Mezzanine points out, thedntlire is not reasonably read to

suits brought by indenture noteholders to enfoigiets under the indenture that would typically
be enforceable by the indenture trustee).

12 Appendix to Opening Br. at A453 (Indenture, Set®002) (granting the Issuer and the
Trustee the power to amend or supplement the lndefivith the consent of the Holders of at
least a majority in aggregate principal amounhefthen outstanding Notes voting as a single
class . . . subject to Sections 6.04 and 6.07 hered).
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hold a noteholder liable for the adoption of ameadts, because a noteholder who is
simply voting on an amendment proposed by the tdsusot exercising any fiduciary
authority™®

For the foregoing reasons, there is no reasonahliing of Section 6.06 of the
Indenture that supports Caspian’s argument thaid®e6.06 provided it with a basis to
sue its fellow noteholders because those noteloldged to approve amendments to the
Indenture that Caspian disagreed witfthus, the judgment of the Court of Chancery is

AFFIRMED.

13 As GS Mezzanine points out, only the Issuer andtBe owe obligations to the noteholders
under Section 9.02 of the Indenture, which addseasgendments to the Indenture, or Section
2.09, which addresses how votes should be cour@edAppendix to Opening Br. at A453
(Indenture, Section 9.02); Appendix to Openingd@rA413 (Indenture, Section 2.09).

¥ There are additional grounds that could be cited $upport the Court of Chancery’s
conclusion that Caspian’s reading of Section 6i06® Indenture is not a reasonable

one. Because the grounds we have cited are suffith explain why the Court of Chancery was
correct, we do not articulate them all.
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