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BeforeSTRINE, Chief Justice]JACOBS, andRIDGELY, Justices.

ORDER
On this & day of April 2014, it appears to the Court that:

(1) Defendant-Below/Appellant Erin McCoy appealsni a bench trial
conviction in the Court of Common Pleas of Driviihile Under the Influence of
Alcohol. McCoy raises two claims on appeal. Shgues that the State failed to
properly establish a foundation for the admissidnaa intoxilyzer calibration
certification in violation of Rule 803(6) of the @&vare Rules of Evidence. She
further contends that the State failed to estalthah officers observed McCoy for an
uninterrupted twenty-minute period as required by d@ecision inClawson v. Sate.

We find no merit to McCoy’s claims and affirm.



(2) In September 2009, McCoy was arrested forimgivunder the influence
and failure to drive in the proper lane. She wasdported back to the police station
where she consented to an intoxilyzer test. Atdtagion, Corporal Jerry Huber
commenced the intoxilyzer test by observing McCayd continuous twenty-minute
period. This period began at 2:06 a.m. and lastad 2:30 a.m., when Corporal
Huber inserted the intoxilyzer card into the maehirHe then completed a series of
three internal calibration tests on the intoxilyrs&chine and ordered McCoy to blow
into the machine. The intoxilyzer test determinieat McCoy had a blood-alcohol
content of 0.087, above the legal limit of 0.08.

(3) McCoy was charged with driving under the iefige and failure to drive
in the proper lane in the Court of Common Pleake $tate filed a Motiom Limine
on the admissibility of the intoxilyzer calibratidogs. The State presented Corporal
Huber as an otherwise qualified witness to autbatgithe calibration logs. The trial
court denied the State’s motion, ruling that Cogbdduber was not a qualified
witness under D.R.E. 803(6). The State appealesdriting to the Superior Court
under 10D€l. C. 8 9902(b). The Superior Court reversed the rudih¢he Court of
Common Pleas and remanded the case for*trigbllowing a bench trial, the trial

judge found McCoy quilty of driving under the inflnce and not guilty of failure to

! Satev. McCoy, 2012 WL 1415698 (Del. Super. Ct. Feb. 21, 2012).
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drive in the proper lane. McCoy appealed to thpeSior Court, which affirmed the
conviction” This appeal followed.

(4) “In an appeal from the Court of Common Pleashe Superior Court, the
standard of review is whether there is legal eaod whether the factual findings
made by the trial judge are sufficiently suppotvgdhe record and are the product of
an orderly and logical deductive proceds.*Findings of the trial court that are
supported by the record must be accepted by thewag court even if, acting
independently, it would have reached a contrarckmion.” “The formulation and

application of legal concepts to undisputed fastseviewedde novo.””

We apply
this same standard in our review of the Superiarr@odecisior?.

(5) McCoy first argues that the Superior Courtedrivhen it reversed the
decision of the Court of Common Pleas and ruletl@uwaiporal Huber was allowed to
testify that the intoxilyzer machine was operatamgurately. “It is well-established
in Delaware that the prerequisite to introducing thsult of an intoxilyzer test into

evidence is to present the certifications of that&StChemist that the intoxilyzer

machine was operating accurately before and atting the breath of the defendant

2 McCoy v. Sate, 2013 WL 6052880 (Del. Super. Ct. Nov. 6, 2013).

% Onkeo v. State, 957 A.2d 2, 2008 WL 3906076, at *1 (Del. 2008jifig Levitt v. Bouvier, 287
A.2d 671, 673 (Del. 1972)).

* Wright v. Platinum Fin. Servs., 930 A.2d 929, 2007 WL 1850904, at *2 (Del. 20Q)ing Levitt,
287 A.2d at 673).

> Virdin v. Sate, 780 A.2d 1024, 1030 (Del. 2001) (citidgnes v. Sate, 745 A.2d 856, 860 (Del.
1999)).

® Onkeo, 2008 WL 3906076, at *1 (citinBaker v. Connell, 488 A.2d 1303, 1309 (Del. 1985)).

" McCoy only challenges the admission of Corporabétis testimony under the Delaware Rules of
Evidence. Thus, any issues involving the ConfribotaClause are inapplicable.
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on trial.”® But the State Chemist is not required to perdgpnalithenticate the
certification. Instead, such evidence can be thiced through the business records
exception to the hearsay rule.

(6) The business records exception to the hearskey provides for the
admission of:

[a] memorandum, report, record or data compilatiorgny form,
of acts, events, conditions, opinions or diagnosegje at or near
the time by, or from information transmitted byparson with
knowledge, if kept in the course of a regularly dacted business
activity, and if it was the regular practice of tthasiness activity
to make the memorandum, report, record or data dangmn, all
as shown by the testimony of the custodian or othealified
witness . . . , unless the source of informatiorth& method or
circumstances of preparation indicate lack of wosthiness?

As the Superior Court has explained, “[ijn ordebtoa qualified witness, the witness
‘need only have knowledge of the procedures undarctw the records were

created.’*?

Thus, the witness need not “personally obsene 3tate Chemist
conduct a calibration of the intoxilyzer machineonder to admit the calibration log

into evidence *2

8 McConnell v. Sate, 639 A.2d 74, 1994 WL 43751, at *1 (Del. 1994)ifaj Best v. Sate, 328
A.2d 141 (Del. 1974))see also Anderson v. Sate, 675 A.2d 943, 944—45 (Del. 1996) (reaffirming
theMcConnell requirements for certification).
®E.g., McLean v. Sate, 482 A.2d 101, 105 (Del. 1984).
19D.R.E. 803(6).
X palomino v. Sate, 2011 WL 2552603, at *3 (Del. Super. Ct. Apr. @12) (citingUnited Sates v.
\é/ables, 731 F.2d 440, 449 (7th Cir. 1984)).

Id.



(7) In addition to his or her familiarity with theecord-keeping system, a
gualified witness must attest to the following fdational requirements of Rule
803(6):

(1) [that] the declarant in the records had knogéedo make
accurate statements; (2) that the declarant redostigtements
contemporaneously with the actions which were thgext of the
reports; (3) that the declarant made the recotdamegular course

of business activity; and (4) that such recordsewegularly kept
by the businest.

(8) In this case, the record demonstrates thap&@al Huber was a qualified
witness to admit the intoxilyzer calibration cadi#ftion sheets under the business
records exception. Corporal Huber provided testyndemonstrating his familiarity
with the procedures in which the records were egatvhich is all that is necessary
to be a qualified witness. Even though he hadaniptessed a calibration check by a
chemist, he had sufficient knowledge of the procedoy which the intoxilyzer
records were created. Thus, he is a qualifiedes#n

(9) In addition to meeting the requirements ofualdied witness, the State
also provided sufficient evidence to satisfy therfdational requirements of Rule
803(6). Corporal Huber testified that he recogaitee handwriting of Julie Willey,
the State Chemist, on the certification document®illey is responsible for
conducting regular, periodic checks of the calibratof the intoxilyzer machines

used at the police division. He also testifiedt talley produces the certification

3 Trawick v. Sate, 845 A.2d 505, 508—09 (Del. 2004) (alteration figimal) (quotingUnited States
v. Console, 13 F.3d 641, 657 (3d Cir. 1993)).



sheets contemporaneously with the calibration checlCorporal Huber further
explained that these calibration certification $ee@e made in the ordinary course of
business by Willey as the State Chemist. Finaliyber explained that the
certifications are kept as business records bytrdd@ic lieutenant for every troop.
Thus, the State properly introduced evidence ofitlexilyzer certification sheets
under the business records exception of Rule 8&ordingly, McCoy’s first claim
lacks merit.

(10) In her second claim, McCoy contends thatttte court erred when it
admitted the intoxilyzer card into evidence becatseState failed to demonstrate an
uninterrupted twenty-minute observation periddin Clawson v. State, this Court
held that “in order for the result of the intoxigiztest to be admitted, the State must
lay an adequate evidentiary foundation showing thate was an uninterrupted

twenty minute observation of the defendant priotetsting.™

We further explained
that timing of the test “commences when the officserts the intoxilyzer card into
the machine*®

(11) In this case, the record supports a findhag Corporal Huber complied

with the requirements i@lawson and observed McCoy for an uninterrupted period of

* The State argues that McCoy waived this claim uSiereme Court Rule 8 because she did not
specifically object during the testimony of Corporluber. But the record indicates that McCoy
raised the objection before the trial court rendexeverdict in a bench trial. The trial court thead
the parties to brief the matter, allowing for al fabnsideration of the merits. Thus, there is no
waiver of McCoy’s second claim.
iZ Clawson v. Sate, 867 A.2d 187, 192 (Del. 2005).

Id.



at least twenty minutes. Corporal Huber starteddfiservation of McCoy at 2:06
a.m. and watched her for twenty-four minutes. Rkentinserted the intoxilyzer card
into the machine at 2:30 a.m. to conduct a serigfree internal calibration tests.
The record then shows that McCoy blew into the nrecht 2:30 a.m.

(12) McCoy argues that because Corporal Huberifigston cross-
examination that he did not remember the exact tim@ut intoxilyzer card into the
machine, we must reverse her conviction. But dmemd also indicates that Corporal
Huber testified that he inserted the card intortfaghine at 2:30 a.m. As a result, the
factual finding by the trial judge was one of cteliy. Because McCoy fails to
provide any basis as to why a finding that the ¢estmenced at 2:30 a.m. is clearly
erroneous; the trial court’s finding of fact must stand. Aedingly, McCoy’s
second claim is without merit.

NOW, THEREFORE, IT IS ORDERED that the judgmentra Superior
Court isAFFIRMED.

BY THE COURT:

/s/ Henry duPont Ridgely
Justice

17 See Sate v. Cagle, 332 A.2d 140, 143 (Del. 1974) (holding that theu@ of Common Pleas
judge’s determination of credibility “may not bgaeted on appeal unless it is clearly erroneous and
the doing of justice requires its rejection”).



